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PREFACE 


“Law in Everyday Life” has been written pri- 
marily for the layman. The object in view is to fill 
the gap which exists between expert legal knowledge 
of a lawyer and ignorance of an average citizen of even 
the elementary principles of law governing daily life 

Law IS a body or rules of human conduct either 
prescribed by long established usages and customs or 
laid down by a paramount political power. Interfere- 
nce on the part of the “State” in the affiars of the 
community to a greater or lesser degree is an accepted 
principle of society. Community life would indeed be 
a sad tangle if there were ' no laws or rules which had 
to be observed by all. The form of this interference 
is different in different countries, the most common 
being legislative enactment through the representatives 
of the people. This comprises what is collectively 
called “Statute Law”. In our own country also we 
frequently hear of Acts passed by the Central and the 
Provincial Legislative Assemblies. The force of this 
powerful machinery is, however, seldom recognised 
until we find ourselves involved in an act which accor- 
ding to a rule laid down by a certain enactment of the 
Legislature we ought or ought not to have done. We 
have often to suffer for our ignorance, and our repen- 
tance, howsoever sincere, cannot undo the mischief 
already done. 

It IS curious that a study of such an important 
subject affecting each and every member of the society 
does not find a place in our normal school or college 
curriculum. To become good citizens it is essential 
that we should know our rights and liabilities and act 
according to the rules laid down for us. Indeed, the 
world would be much happier if the maximum number 
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of people living in it be prepared to honour their obli- 
gations and respect others’ rights. For all this know- 
ledge of law IS necessary. 

In this book I have attempted to state in a sim- 
ple language the law relating to a number of impor- 
tant subjects we come across in our daily life. The 
list is by no means exhaustive, but the selection of the 
subjects has been made very carefully with a view to 
■meeting the requirements of an average citizen 
Throughout the book illustrations from topics of 
every day occurrence have been added to explain the 
principles of law which otherwise would appear to be 
dull and knotty. I have tried to be as precise as possible 
and to'avoid generalisations of principles A book of this 
nature, however, can give no more than a sketchy out- 
line of the law, and can in no sense replace the stan- 
dard treaties on different branches of the law dealt 
with in It In a complicated case one must seek the 
advice of a competent lawyer. For day to day purposes 
this book will however give enough. I have checked and 
rechecked the correctness of the principles of law stated 
in this book, and I am confident one will not come 
across any glaring mistake in it. The principles stated 
herein must, however, be apphed to the facts of a 
particular case with caution. I may be permitted to 
say that neither the publishers nor the author will 
accept any responsibility if any reader of this book 
takes a wrong decision based on some misapprehension 
or wrongful application of any principle of law stated 
herein. I can no doubt assure the reader that this book 
will give him a lot of interesting and useful information 
which if inteUigently followed and properly utilised, 
will prove valuable to him in his daily life. For facility 
of reference I have added an exhaustive index and a 
table of contents giving the various heads under which 
the subjects have been dealt with in this book. 

In the preparation of this book I have derived 
considerable help from various standard works on 
English as well as Indian Law, too numerous to be 
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acknowledged individually To the illustrious authors 
of these works %n cogrnto, I offer my thanks and 
tender unqualified apology for the omission 

The book has been wiitten with the idea of 
serving the maximum number of people This is 
possible only if the book is made available to the pub- 
lic at a reasonable price. I acknowledge gratefully the 
co-operation of the management of Rajkamal Publica- 
tions Limited, Delhi, for the fine printing and nice get 
up of the book and for offering it to the public at a very 
reasonable price inspite of superior paper and bold type 
used for it My thanks are also due to the manage- 
ment of Rajhans Press, Dehli, for the interest they 
have taken in the printing of this book. 

I shall feel grateful if I am favoured with sugges- 
tions for the improvement of this book 


New Delhi. 


OM PRAKASH 
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CONTRACTS. 


Obligations. 

An obligation m the language of jurisprudence, is 
the legal tie which connects two definite persons A and 
B of whom A has a right that B shall do or refrain from 
doing something to, for, or on behalf of, A , while B is 
under a corresponding duty to do or refrain from 
doing that same thing to, for, or on behalf of A. 
A’s end of the tie we call a right, B’s end a duty , 
‘obligation’ covers both the right and the duty, consi- 
dered together. 

The methods by which this legal bond comes 
into existence and connects the two parties are mainly 
two (i) The first is the act of the parties themselves 
in agreeing together to aeate such an obligation 
between them, which in this case is called a contract 
(ii) The second is the act of the law itself, either (a) by 
imposing upon two parties, standing in certain mutual 
relationships arising independently of agreement, an 
obligation analogous to a contract, which is 
therefore said to arise from quasi-contract e. g. in 
certain cases an obligation to restore money paid in 
ignorance of fact, or (b) infixing the general principles 
of civil (as opposed to criminal) liability for legal 
injury inflicted by one person upon another, apart 
from breach of contract and from quasi-contract For 
instance, when A assaults or libels or otherwise causes 

injury to B, immediately and automatically an 
obligation is fastened on A by which he comes under 
a duty to make compensation to B for the legal injury 
done to him ; and B has a right of action to recover 
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tViiR compensation In this case it is the legal injury, 
or Tort as it is called, which gives rise to the obligation 

By far the greater part of the actions coming 
in our daily life and tried before our courts of justice 
relate directly or indirectly to matters arising out of 
contracts The view of law is that, when a person of 
mature judgment has voluntarily undertaken an obli- 
gation, he should be constrained to fulfil that obligati- 
on or to pay compensation to the party aggrieved by 
its non-fulfilment We shall therefore proceed to 
study briefly the principles of law relating to this 
subject 

Contract defined. 

A c ontract is an agreement enforceable by law. 
The defmitiofT’ thus resolves itself Tnto twd'idistinct 
parts First of all there must be an agreement Secon- 
dly, such an agreement must be enforceable by law 

Agreement — A says to B, “Will you buy my 
horse for Rs SOO’”? There is a proposal or offer (as it 
IS termed in English law) from A to B B replies 
“yes” The proposal is accepted by B It becomes a 
"proimse" or an ^'agreement ” A is the “promisor” and 
B the “promisee” The promise or agreement binds 
both A and B. The “consideration”of the promise is 
buying the horse for Rs. 500/- 

An agreement not enforceable by law is said 
to be void An agreement which is enforceable by law 
at the option of one or more of the parties thereto, 
but not at the option of the other or others is a voidable 
contract. 

An agreement may be express or implied. If A 
mentions a figure at an auction bid he is deemed in 
law to have made an offer. It is an express offer. If 
the auctioneer drops his hammer, his conduct implies 
that he accepts A’s offer So also if a company runs 
a bus which stops to take up and set down passengers 
It implies th^t the company is making an offer to carry 
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any member of the public to any place on the route at 
the stated fare If any person gets on the bus he is 
presumed by law to have accepted the offer to pay 
the fare which is due for the distance he wants to 
travel 

Making of an offer — A person is said to make 
an offer when he signiEies to another his willingness to 
do or to abstain from doing anything, with a view to 
obtaining the assent of that other to such an act or 
abstinence An offer becomes complete only when it 
IS communicated to tlie offeree The communication 
IS deemed to be made by any act or omission of the 
party proposing by which he intends to communicate 
such proposal or which has the effect of communica- 
ting It 

The communication of an offer is complete 
when It comes to the knowledge of the person to 
whom It IS made A proposes by letter, to sell a house 
to B, at a certain price The communication of the 
proposal IS complete when B receives the letter 

Acceptance of an offer— Thexz IS no agreement 
unless the offer is accepted by the person to whom it 
IS communicated An offer is said to be accepted' when 
the person to whom it is made signifies his assent there- 
to It must also be communicated to the person who 
makes it like the making of an offer 

The communicating of an acceptance is com- 
plete — 

(a) as against the offeror, when it is put in a 
course of transmission to him, so as to be out of the 
power of the acceptoi, 

(b) as against the acceptor, when it comes to 
the knowledge of the offeror 

Thus, where B accepts A's proposal by a letter 
sent by post tlie communication of the acceptance is 
complete (i) as against A when the letter is posted and 
(ii) as against B, when the letter is received by A. 
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Revocation of an offer or acceptance — A proposal 
may be revoked at any time before the communication 
of the acceptance is complete as against the proposer, 
but not afterwards Where A proposes, by a letter 
sent by post, to sell his house to B, and B accepts the 
proposal by a letter sent by post, A may revoke his 
proposal at any time before or at the moment when B 
posts his letter of acceptance, but not afterwards 

Similarly, an acceptance may be revoked at any 
time before the communication of the acceptance is 
complete as against the acceptor, but not afterwards 
Thus, m the above case, B may revoke his acceptance 
at any time before or at the moment when the letter 
communicating it reaches A but not afterwards 

The above is based on the principle that com- 
munication of a revocation is complete, (1) as against 
the person who makes it, when it is put into a course 
of transmission to the person to whom it is made, so as 
to be out of the power of the person who makes it, 
and (ii) as against the person to whom it is made, 
when It comes to his knowledge. It A revokes 
his proposal by 'telegram, the revocation is complete 
as against A, when the telegram is despatched, and as 
against B, when B receives it. If B revokes his accep- 
tance by telegram, B’ s revocation is complete as 
agamstB, when the telegram is dispatched, and as 
against A when it reaches him 

A proposal is revoked — 

(1) by the communication of notice of revoca- 
tion by the proposer to the other party , 

(2) by the lapse of the time prescribed in such 
proposal for its acceptance, or, if no time is so prescri- 
bed by the lapse of a reasonable time, without com- 
munication of the acceptance , 

(3) by the failure of the acceptoi to fulfil a 
condition precedent to acceptance , or 

(4) by the death or insanity of the 


proposer. 
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if the fact of his death or insanity comes to the know- 
ledge of the acceptor before acceptance 

Acceptance must he absolute — In order to con- 
vert a proposal into a promise, the acceptance must be 
absolute and unqualified and expressed in some usual 
and reasonable manner, or in a manner prescribed in 
the proposal Thus, a proposal for insuiance may be 
accepted in all its terms, but with the statement that 
there shall be no assurance till the first permium is 
paid Here there is no contract, but only a counter- 
offer, and the intending insurer may refuse a tender 
of the premium if there has meanwhile been any 
material change in the facts constituting the risk to 
be insured against 

Lapse of an offer —Generally when an offer is 
made, a time is indicated within which the same has 
to be accepted When offers are made for a limited 
time. It IS necessary that offer must be accepted with- 
in the specified time, otherwise there will be no valid 
acceptance A says to B, “I give you the refusal of my 
house at Rs 10,000 for 14 days.” This means that A 
offers the property to B at that price and that the 
offer IS one which is only to continue open for 14 
days. 

If no time is fixed the offer may lapse after a 
reasonable time What is reasonable time depends 
in each case on the nature of the business 

An offer remains m force until it is accepted or 
revoked or rejected or lapses by process of time 

What agreements are contracts. 

As already noted, an agreement to be a contract 
must be enforceable by law Tlie three requisites to 
make an agreement a contract are — 

(A) It IS made by the free consent of parties 
having the legal capacity to enter into agreement , 

(B) the agreement is made for a lawful purpose 
and IS not in its effect opposed to public policy ; and 
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(C) IS made for lawful consideration. 

If by any law in force in British India any con- 
tract IS required to be made in writing or in the 
presence of witnesses or requires registration, it will be 
valid only when the necessary formalities have been 
complied with. 

(A) Only persons having legal capacity to enter into 

agreement can contract. 

Every person is competent to contract who is 
of the age of majority according to the law to which 
he is subject, and who is of sound mind, and is not 
disqualified from contracting by any law to which he 
IS subject Thus, contracts entered into by minors 
and persons of unsound mmd are void. 

Age of majority 

Every person domiciled in British India is dee- 
med to have attained his majority when he has com- 
pleted his age of eighteen years, and not before In the 
case of a minor of whose person or property or both a 
guardian has been appointed by a court, or of whose 
property the superintendence is assumed by a Court 
of Wards, before the minor has attained the age of 
eighteen years, the age of majority is twenty-one years 
These rules, however, do not affect the capacity of any 
person to act in matters of marriage, dower, divorce 
and adoption to whidi personal law applies, i.e. Hindu 
Law in the case of Hindus and Mohammadan Law in 
the case of Mohammadans 

There is difference of opinion among the Hindu 
writers as to the age of majority under Hindu Law, 
According to some writers, minority terminates at the 
completion of the fifteenth year, according to others, 
at the completion of the sixteenth year. The former 
view ^ held in Bengal, the latter view, mother parts of 
British India Under the Mohammadan Law, as a gene- 
ral rule, a person who completes the 15 th year is 
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considered, without distinction of sex, to be adult and 
sui juris. 

Contracts by minors 

As already observed, all contracts by minors are 
void, excepting contracts for necessaiies and for minor’s 
benefit A deed executed by a minor is a nullity 

But if a minor, or any one whom he is legally 
bound to support, is supplied by another person with 
necessaries suited to his condition in life, the person 
who has furnished such supplies is entitled to be re- 
imbursed from the property of such minor Necessaries, 
of course, must be things which the minor or any one 
whom he is legally bound to support, actually needs, 
therefore it is not enough that they be of a kind which 
a person of his condition may reasonably want for 
ordinary use, they will not be necessaiy if he is already 
sufficiently supplied with things of that kind, and it is 
immaterial whether the other party knows this or^not 
Objects of mere luxury cannot be “necessaries” nor 
can objects which though of real use, are excessively 
costly. For instance, the fact that buttons are a 
normal part of many usual kind of clothing will not 
make pearl or diamond buttons “necessaries” 

Costs incurred in successfully defending a suit 
on behalf of a minor in which his property was in 
jeopardy are “necessaries”. And so are costs incurred, 
for example, in defending him in a prosecution for 
dacoity. A loan to a minor to save his property from 
sale in execution of a decree is also “necessary” 

Money advanced to the manager of a j’oint Hindu 
family who is a minor at the date of the loan, for the 
marriage of his sister, is recoverable from the joint 
family property, because of the duty imposed by Hindu 
law on such a manager to provide for the marriage ex- 
penses of the female members of the family Money 
spent on obsequies of the father of a minor are not 
spent on “necessaries” but a debt, incurred foi the 
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purpose by the minor’s guardian may be a debt binding 
on the minor and his estate under Hindu law and 
therefore enforceable against the minor, if after atta- 
ining his majority, he undertakes to pay it 


Contracts for the benefit of the mtnors — A con- 
tract for the benefit of a minor is valid. Though a 
sale or mortgage of his property by a minor is void, a 
duly executed transfer by way of sale or mortgage in 
favour of a minor who has paid the consideration 
money is not void, and it is enforceable by him or any 
other person on his behalf Similarly, a promissory 
note executed in favour of a minor is not void, and can 
be sued upon by him A lease to a minor is, however, 
void as it imposes upon him obligations to pay rent and 
perform covenants 


The infant would also be bound by an agree- 
ment made by him to serve for a wage provided in the 
opinion of the court such an agreement was for his 
benefit The same rule will apply in the case of con- 
tracts of apprenticeship Where an infant applies for 
and is aUotted shares in a company and pays the 
amounts due on allotment and on the first call, and 
subsequently repudiates while still under age, he cannot 
recover back what he has paid, for although he has 
received no dividends, he has received shares which are 
of marketable value Care should therefore be taken 
Srih ^^’^sfer to a minor shares 

rcpudiatethe contract on attaining full age if the shares 
have at any time been of marketable val£ 

RaUfication by minor on attaimne maiontv—As 
a minor’s agreement is void, it follows th^S can 

^ noquMOonofratifymgit Thus a promi^X 
given by a person on attaining majority m settlement 

of money then received from the obligee 
cannot be enforced m law. WI,eie aperson on atlS- 
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mg majority pays a debt incurred by him during mino- 
rity no question of ratification of a contract arises, 
since an agreement with a minor is merely void and 
not unlawful; the sum paid cannot be sued for subse- 
quently, and in law it must be regarded on the same 
footing as a gift 

We shall revert to this subject in a later chapter 
when we study the question of appointment of 
guardians for minors 

Contracts by persons of unsound mind 

By English law a lunatic’s contract is not void, 
but voidable at his option, and this only if the other 
party had notice of his insanity at the time of making 
the contract Under Indian law a contract by a lunatic 
IS void irrespective of the question whether the mental 
condition of the lunatic was known to the other side 
or not. 

A person is said to be of sound mind for the 
purpose of making a contract if, at the time when he 
makes it, he is capable of understanding it and of for- 
ming a rational judgment as to its effect upon his 
interests A lunatic differs from an idiot inasmuch as 
the latter is hopelessly mad * c of unsound mind and 
has no lucid intervals during which he is perfectly 
sane A person who is usually of unsound mind, but 
occasionally of sound mind, may make a contract when 
he is of sound mind A person who is usually ot 
sound mind, but occasionally of unsound mind, may not 
make a contract when he is of unsound mind 

A lunatic adjudged to be so under the Indian 
Lunacy Act, 1912, and of whose propeetj"^ a committee 
or manager is appointed, cannot contract in respect ot 
his estate even though at the time of the contract he 
may be in a lucid interval 

If a person is so drunk, intoxicated or delirious 
from fever as to be incapable of understanding the 
nature and effect of an agreement or to form a rational 
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judgment as to its effect on his interests, he cannot 
contract whilst such delirium or drunkenness lasts. 


" Necessaries” supplied to a person of unsound 
mind or on Jm account . — As in the case of a minor, if 
a person of unsound mind, or any one whom he is 
legally hound to support, is supplied by another person 
with “necessaries” suited to his condition in life, the 
person who has furnished such supplies is entitled to 
be reimbursed from the property of such person of un- 
sound mind Thus, if A supphes the wife and children 
of B, a lunatic, with necessaries suitable to their condi- 
tion in life, A is entitled to be reimbursed from B’s 
property 


(B) To form a contract an agreement must have 
been made with the “free consent” of the parties. 

Two or more persons are said to consent when 
they agree upon the same thing in the same sense. A 
agreed to buy of B 125 hales of Surat Cotton to arrive 
ex Peerlees sailing from Bombay. There were two 
ship named Peerlees saihng from Bombay and A had 
in his mind one of these ships and B the other. There 
was no contract as the parties did not agree upon the 

same thing in the same sense 

Consent is said to be free when it is not caused 
by any of the following (A) Coercion , (B) Undue 
(^^raud’ ^ « (D) Misrepresentation ; and 


Coercion— An agreement is said to be induced 

entCT^’int^ Party compels the other to 

emer into the agreement by (1) committmg or 

^eat^ng to commit an act punishable by the Indian 

or threateniS to SS 

A^a^SB-“fflw ? P^^J^dpeof any person. 

Sre Jto seP thl unless you 

“Ah rJ^hr T ^ 1-000” B says 

right, I will sell you my house for Rs 1 OOn ” 

Tim 1* obviously an agreement caused by coSdof 

n agreement caused by coercion is voidable at 
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the option of the party whose consent was so caused. 
In the above instance, therefore, A will not be allowed 
to enforce the agreement against B and B has the right 
to treat the contract as void. But if B finds it profit- 
able to sell the house, he can compel A to perform 
the contract 

Undue influence — A contract is said to be in- 
duced by ‘undue influence’ where the relations subsist- 
ing between the parties are such that one of the parties 
IS in a position to dominate the will of the other and 
uses that position to obtain an unfair advantage over 
the other. A having advanced money to his son B, 
during his minority, upon B’s coming of age obtains, 
by misuse of parental influence, a bond from B, for a 
greater amount than the sum due in respect of the 
advance. A employs undue influence. 

All contracts caused by undue influence are void- 
able at the option of the party over whom the undue 
influence is exercised 

M isiake — Where both the parties to an agree- 
ment are under a mistake as to a matter of fact essen- 
tial to the agreement, the agreement is void But an 
erroneous option as to the value of the thing which 
forms the subject matter of the agreement is not to be 
deemed a mistake as to a matter of fact. A agrees to 
buy from B, a certain horse It turns out that the 
horse was dead at the time of the bargain, though 
neither party was aware of the fact The agreement 
is void A bought a stove thinking that it was large 
enough to keep his room warm, but afterwards found 
out that It was too small for his purpose and wanted 
to return the stove and get out of the contract on the 
ground of mistake. He would not be allowed to do so 
because this was only a mistake as to judgment 

Mistake nullifies consent but only when both 
the parties are suffering from the mistake A con- 
tract IS not voidable merely because it was caused by 
one of the parties to it being under a mistake as to a 
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matter of fact If A purchases B’s horse for £ 800 
liunkmg that it had won the Derby race without B 
ever having induced the behef, the contract will not 
be void as the mistake was only unilateral. 

A contract is not voidable because it was caus- 
ed by a imstake as to any law in force in British India ; 
but a mistake as to a law not in force in British India 
has the same effect as a mistake of fact. A and B make 
a contract grounded on the erroneous belief liiat a 
particular debt is barred by the Indian Law of Limita- 
tion. The contract is not voidable. 

A person to whom money has been paid, or 
aniTthmg delivered, by mistake or under coercion, must 
repay or return it. A and B jointly owe 100 rupees 
to C. A alone pays the amount to C, and B, not know- 
ing this fact, pays 100 rupees over again to C C is 
bound to repay the amount to B Similarly, where a 
railway company refuses to deliver up certain goods to 
the consignee, except upon the payment of an illegal 
charge for carriage, and the consignee pays -the sum 
charged in order to obtain the goods, he is entitled to 
recover so much of the charge as was illegally ex- 
cessive 

Misrepresentation and fraud — K mistake makes 
a contract void. Such mistake is common to both the 
parties. It is not induced by one to mislead the other. 

IS not uncommon to find one party inducing the 
other to enter into a contract by making a false state- 
ment which he himself may believe or disbelieve A 
says to B that his horse is heathy and that B might have 
It for Rs 800 B relying on the statement of A that his 
horse is healthy buys it for Rs. 800/-. It turns out that 
the horse is not healthy. If A himself believed that 
the horse was healthy it will be a case of innocent mis- 
represe^ation. If he did not believe so, it will be a 
case of fraudulent misrepresentation or fraud In bolli 
cases B is entitled to treat the contract as not binding 
M him, I e. the contract is voidable at the option of B 
tie can either treat the contract as void or compel the 
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Other party to perform his part of the contract and put 
him in the position in which he would have been if 
the representations made had been true 

To the above rule there is one exception, 
namely, that if consent is caused by misrepresentation 
or by silence, which is fraudulent, the contract is not 
voidable if the party whose consent was so caused had 
the means of discovering the truth with ordinary 
diligence. 

"Fraud" means and includes any of the follow- 
ing acts committed by a party to a contract, or with 
his connivance, or by his agent, with intent to deceive 
another party thereto or his agent, or to induce him 
to enter into the contract . — 

(1) the suggestion, as to a fact, of that which 
is not true by one who does not believe it to be true , 

(2) the active concealment of a fact by one 
having knowledge or belief of the fact , 

(3) a promise made without any intention of 
performing it , 

(4) any other act fitted to deceive 

(5) any such act or omission as the law speci- 
ally declares to be fraudulent 

Mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is not 
fraud, unless the circumstances of the case are such 
that, regard being had to them, it is the duty of the 
person keeping silence to speak, or unless his silence 
IS, in Itself, equivalent to speech B says to A — “If 
you do not deny it, I shall assufne that the horse is 
sound ” A says nothing Here A’s silence is equiva- 
lent to speech. 

"Misrepreseniaiton" means and includes — 

(1) the positive assertion, in a manner not 
warranted by the information of the person making 
it, of that which is not true though he believes it to 
be true , 
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(2) any breach of duty which, without an in- 
tent to deceive, gains an advantage to the person com- 
mitting It, or any one claiming under him, by mislead- 
ing another to his prejudice or to the prejudice of any 
one claiming under him, 

(3) causing, however innocently, a party to an 
agreement to make a mistake as to the substance of the 
thing which is the subject of the agreement. 

(c) Every agreement of which the object or considei*- 
ation is unlawful is void. 

The consideration or object of an agree- 
ment is lawful, unless it is forbidden by law; or 
is of such a nature that, if permitted, it would 
defeat the provisions of any law; or is fraudu- 
len; or involves or implies injury to the person 
or property of another or the court regards it 
as immoral or opposed to public policy. 

An agreement is contrary to positive law or is 
forbidden by law when its object is to commit a crime 
or to defraud anybody. The law has from time to time 
provided that certain acts shall not be committed and 
has in some cases laid down that the commission of 
such acts would be punished If, therefore, a contract 
is of such a nature as would violate or defy such a law 
It, IS void. Thus, it is unlawful for a person to draw 
Hundts on himself payable to bearer on demand accor- 
dmg to S. 31 of the Reserve Bank Act. If any one 
contracts to draw such Hundis in contravention of this 
Act, the contract will be illegal and void. Similarly, 
where a specific kind of land or specific rights m land 
have been declared by the legislature to be not trans- 
ferable, a transfer of such land or rights in land is void. 

A contract with the object of defrauding others 
is also illegal and void. A case is cited where? had 
a patent right for a certain process in England. B 
entered into a contract with P for securmg the sole 
agency for workmg the process m Berlm B knew he 
coiild not exercise this sole agency right m Germany. 
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The object of the contract was to induce shareholders 
to buy shares in a company by representing that B had 
the right contracted for As the object of the contract 
was to defraud share-holders, the contract was held to 
be illegal and void 

But an agreement between A and B to purchase 
property at an auction sale jointly and not to bid against 
each other, is perfectly lawful 

The consideration or object of an agreement is 
also unlawful when it involves or implies injury to the 
person or property of another A bond which compels 
the executant to daily attendance and manual labour 
until a certain sum is repaid in a certain month and 
penalises default with overwhelming interest is unlaw- 
ful and void, being nothing short of slavery. 

An agreement opposed to morals is likewise 
void, e g. an agreement made to let a house for an 
immoral purpose, or an agreement to print an indecent 
picture or book Money lent to a prostitute expressly 
to enable her to carry on her trade cannot be recovered 
Likewise money advanced by A to B to enable B to 
continue co-habitation with a dancing girl cannot be 
recovered An agreement to pay money upon the 
consideration that the plaintiff would give evidence in 
a civil suit on behalf of the defendant cannot be enfor- 
ced for the same reason 

Contracts having as their purpose objects which 
are contrary to public policy are void too because they 
are looked on with disfavour as being detrimental to 
public welfare and morals An agreement is contrary 
to public policy when it is of such a nature that it tends 
to prejudice the general welfare of the State or the 
interest of the public, such as agreements which 
prejudice the State’s interests in time of war (trading 
with enemies etc ) or stifling prosecutions In private 
life agreements which attempt to impose inconvenient 
and unreasonable restrictions on the rights of indivi- 
duals to freely exercise any lawful trade or calling 
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are' opposed to-public policy with certain reservations. 
These are called “agreements m restraint of trade.” 


Agreements in restraint of trade. 

Every agreement by which any one is restrained 
from exercising a lawful profession, trade or business 
of any kind, is to that extent void. There is, however, 
an exception in the case of sale of goodwill of a 
business, namely, that one who sells the goodwill of 
a business may agree with the buyer to refrain from 
carrying on a similar business, within specified local 
limits, so long as the buyer, or any person deriving 
title to .the good-will from him, carries on a like 
business therein, provided that such limits appear to 
the court reasonable, regard being had to the nature of 
the business. Reasonable means such as would afford 
the party a fair protection as far as his interests are 
concerned. , 

By implication a contract of service entered 
into by a person to serve another for a fixed period 
restrams him from serving anyone else during that 
period Such restraints by implication are valid, other- 
wise a contract of service would be of no effect. 
Similarly, an agreement of service by which an em- 
ployee binds himself, during the term of his agreement, 
not to compete with his employer directly or ini- 
recdy is not in restraint of trade 


agreement between manufacturers not to 
sell their goods below a stated price, to pay profits into 
a common fund and to divide the business and profits 
in ceitmn proportions, is not void and is not opposed 
to public pohcy A combination among traders in a 
particular place to do busmess only among their 
4 profits to a common 

nf r-n 4 Upon their members for breach 

combination is not m 
if hrnTic5i?f- IS not actionable merely because 

j ‘^o^^ination and indirectly 

damaged their trade rivals. Similarly, a stipulation not 
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to sell for less than a fixed rate does not restrain any 
party to the contiact from selling and is not in restr- 
aint of trade. 

Every agreement in restraint of the marriage of 
any person, other than a minor, is void But a condition 
in a xpakf that if the widow of a co-sharer remarried 
she should forfeit her right to the profits under the 
wakf was upheld. 

Agreements in restraint of legal proceedings 

Every agreement, by which any party thereto 
IS restricted absolutely from enforcing his rights under 
or in respect of any contract, by the usual legal procee- 
dings in the ordinary tribunals, or which limits the 
time within which he may thus enforce his rights, is 
votd to that extent This rule, however, does not apply 
to a contract by which two or more persons agree that 
any dispute which may arise between them in respect 
of any subject or class of subjects shall be referred to 
arbitration, and that only the amount awarded in such 
arbitration shall be recoverable in respect of the dispute 
so referred. If an agreement stated that all the disputes 
bet\veen the parties shall be referred to arbitration 
and that the decision of the arbitrators shall be final, 
the first part of the agreement would hold good and 
can be enforced, whereas the second part would be 
void 

Contracts by way of wager. 

Agreements by way of wager arc void, and no 
suit can be brought for recovering anything alleged to 
be won on any wager, or entrusted to any person to 
abide the result of any game or other uncertain event 
on which any wager is made. 

A wagering contiact is one by which two per- 
sons, proposing to hold opposite views touching the 
issue of a future uncertain event mutually agree that, 
dependent on the determination of that event, one 
shall win from the other, and that other shall pay or 
hand over to him, a sum of money or other stake, 
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neither of the contracting parties having any other 
interest in that contract than the sum or stake he will 
so win or lose, there being no other real cohsideration 
for the making of such contract by either of the parties. 
It is, essential to a wagering contract that each par^ 
may under it either win or lose, whether he will win 
or lose being dependent on the issue of the event and, 
therefore, remammg uncertain until that issue is knowp. 
If either of the parties may win but cannot lose or may 
lose but cannot win, it is not a wagering contract. 
Thus, if A contracts with B to the effect that A would 
pay to B Rs. 50/- if the horse X wins in the race and 
B would pay A Rs 50/- if the horse fails to win in 
the race, the contract is a wager, for A will win on the 
uncertain event of X losing in the race and B will win 
on the uncertain event of X winning in the race On 
the other hand, where two wrestlers agree to a contest 
with a stipulation that the wrestler who failed to appear 
should forfeit Rs. 500/-, and that the winner, if the 
contest took place, should receive a fixed sum out of 
the gate-money, m a suit to recover the Rs. 500/- the 
defence of gaming and wagering failed. 

Stock transactions —Wageting contracts may 
assume a variety of forms, and a tj^e very common is 
that which provides for die payment of differences in 
stock transactions, with or without colourable pro- 
visions for the completion of purchases. The usual 
point in such cases is to examine the real nature of the 
agreement as a whole. 

Two parties may enter into a formd contract 
for sale and purchase of goods at a given price 
and for their delivery at a given time. If, however, 
the circumstances are such as to warrant the legal 
inference that they never intended any actual transfer 
of goods at all, but only to ' pay or receive money 
between one another according as the market price 
of the goods should vary from the contract price at the 
given time that is not a commercial transaction but a 
yrager on the rise or fall of the market, It was held to 
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hold good in the case of certain contracts entered into 
in Dholera for the sale and purchase of Broach Cotton, 
a commodity which it was admitted never found its way 
either by production or delivery to Dholera 

Speculative transactions — Speculative transca- 
tions must be distinguished from agreements by way of 
wager. This distinction comes into prominence in a 
class of cases where the contracts are entered into thro- 
ugh brokers The modus opeiandi of the defendant in 
this class of cases is, when he enters into a contract of 
purchase, to sell again the same quantity deliverable at 
the same time in one or more contracts, either to the 
original vendor or to some one else, so as either to 
secure the profit or to ascertain the loss, before the 
vatda (settling) day, and, when he enteis into a contract 
of sale, to purchase the same quantity before the vatda 
day. This mode of dealing, when the sale and purchase 
are to and from the same person, has the effect, of 
course, of cancelling the contracts, leaving only diffe- 
rences to be paid. When they are to different persons, 
It puts the defendant in a position vicariously to per- 
form his contracts This is, no doubt, a highly specu- 
lative mode of transacting business, but the contracts 
ate not v;ageimg coni tads unless it be the intention of 
the conti acting parties at the tune of enteiing into the 
contracts, neither to call for nor give deltvay fiom or to 
each other. Speculation does not necessarily involve a 
contract by way of wager and to constitute such a con- 
tract a common intention to wager is essential 

When contracts are made by “bought and sold 
notes" through a bioker, so that the principals are not 
to be brought into contract with each other until aftei 
the bought and sold notes are e.\ecuted, a presumption 
IS raised against the existence of a common intention to 
wager. Similarib', where the contracts are made by 
the broker with third persons in his own name on 
behalf of the defendant according to the practice of 
the trade, the presumption against the existence of a 
common mientton to wager is still stronger, for -the 
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defendant may not know at all with whom the broker 
had contracted on his behalf. The broker may be a 
sutta broker or a mere agent for gambling but this 
fact is immaterial, for he is not a contracting party, 
and it is the intention of the contracting parties alone 
that IS material in these cases. 

Badni transactions — Where the transactions 
which parties enter mto are beyond their means and 
there is no mtention on the part of either contractmg 
party from the very begmnmg to give or take delivery, 
the transactions are badm. Claims ansmg out of hadm 
transactions are inadmissible as bemg agreements by 
way of gaming or wagering. In the case of badm 
transactions the commission agents can recover from 
their principals only if they have made actual pay- 
ments on their behalf to third parties or have incurred 
enforceable habihty. 

It IS to be observed that a satta transaction 
need not be a gamblmg transaction if either of the 
parties intends to make delivery of the goods. So 
where the contract for sale of goods specifically pro- 
vides that the goods would be dehvered after weighing 
them it is not badm, and where the purchaser asks for 
delivery and is not rephed that delivery was not 
contemplated, the mere fact that the contract involved 
very large quantities of goods does not make the 
contract badm though it is a highly speculative for- 
ward contract 

Teji Mandt transactions — The transactions 
under this denomination are divided into diree classes 
viz (1) Teji. pure and sunple, (2) Mandt pure and simple 
and (3) Tejt Mandt or both the transactions combmed. 

In the case of Tejt pure and simple, what the 
dealer A does is to secure an option to buy a rot+ain 
quantity of goods, say 100 bales of cotton, at Rs. 500/ 
per bale.. In consideration of this option bemg given 
to him by merchant B-who deals .in Tejt, he pays him 
a- premium of say Rs. 10/ — on each bale. The option 
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here is to purchase and take delivery of these bales at 
some future date, as fixed by both these parties at the 
time of the contract, if it suits A, or failing that A is 
free to abandon the option. The option premium paid 
is of course non-returnable in either case B is known 
as Khannar i e. ‘the Eater’ of the option and A the 
buyer is called the La^adnar i,e the apphei of the 
option 

On the same principle, in the case of Maiidt, if 
A thinks that the market is going to fall, he secures an 
option from B to sell a certain number of bales, say 
at Rs. 500/ — per bale to B, on payment of option 
premium, to be delivered at some future date fixed by 
the parties 

In the combined Tcji Mandt transaction, one 
party buys what is known as a double option and pays 
a certain premium over the contract price of the 
commodity. This gives him the right to buy or sell a 
certain quantity at the price fixed by this agreement 
on the settling day either of the market concerned or 
as fixed by the agreement. Thus, if A buys a Tejt 
Mandt of say silver at 26 annas per tola and for that 
purpose pays two annas per tola for the Tejt and other 
two annas for the Mandt what he would do would be 
that if on the settling day the price rises over 26 
annas, say it is 32 annas, he may buy the agreed quan- 
tity making a net profit of 2 annas per tola, after 
deducting 4 annas per tola paid by way of premium on 
each transaction If, on the other hand, the market 
falls to, say, 20 annas, he would sell the quantity at 26 
annas per tola and recover six annas per tola of which 
two annas per tola would be his net profit after 
deducting four annas per tola paid for the option 
premium 

The presumption is that a Teji Mandt is not a 
nierc wagering transaction Contracts are not wagering 
contracts unless it be the intention of both the contract- 
ing parties, at the time of entering into the contracts, 
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under no circumstances to call for, or give delivery, 
fropi, or jto, each other.' . 

Insurance policies: 

A contract of insurance is not a wager because 
the party insured has, an interest apart from the wager. 
Thus, in a contract of fire^ insurance, the insured’s 
oljject is to be' able to indemnify himself in case he 
suffers loss due to fire In the same way, in a cont- 
ract-of life insurance the object of the insured is to 
secure a compensation for his dependents in the event 
of hib death A bona fide msurance contract is not a' 
wager. But an msurance effected by one party on the 
life ,o'f another in whose life he has no interest .is a 
wagering contract In one reported case the defen-^ 
dant company issued a policy for a term of 10 years for 
Rs. 25,000 on the .life of Mst Mehbub Bi, the wife of 
a clerk in the employ of the plaintiffs husband. About 
a week after Mst. Mehbub Bi assigned the pohcy to the 
plaintiff. Mst. Mehbub Bi died a month later and the 
plaintiff as assignee of the policy sued to recover Rs. 
25,000 from the defendants It was held on the ev;-. 
dehce that the pohcy was not effected by Mst Mehbob 
Bi for her own use and' benefit, but had been effected 
by the plaintiff’s husband for his own use and benefit, 
and that it was void as a wagering transaction, he having 
no interest in the life of Mst. Mehbub Bi. 

Lotteries and races. 

. Wagering contracts are not generally illegal 
but have been declared void by the Indian Contract 
Act. But section 294- A of the Indian Penal Code 
makes it penal to keep any office or place for the 
purpose of drawing any lottery not authorised by Go- 
vernment or to pubhsh any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing 
anything for the benefit of any person on any event 
or contingenGy relative or applicable to the drawing of 
any ticket, lot, number, or figure m any such lottery. . 

Where a particular association is' authorised by' 
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Government by a letter to hold a lotteiy. the effect is 
that no prosecution would he under the criminal law 
But a sale or purchase of a ticket in such a lottery' 
will still be a wagering contract within the meaning 
of the Indian Contract Act as well as under the 
Bombay Avoiding of Wagers (Amendment) Act, 1865; 
for the Government cannot by a letter overrule the 
Central Act or the Acts of the Provincial Legislature 

What IS a lottery? “Lotteries ordinarily under- 
stood are games of chance in which the event of 
either gam or loss of the absolute right to a prize or 
prizes by the person concerned is made wholly depen- 
dent upon the drawing or casting of lots, and the 
necessary effect of which is to beget a spirit of specu- 
lation and gaming that is often productive of serious 
evils ” It was so stated in a Madras case where an 
agreement was entered into between twenty persons 
whereby it was provided that each should subscribe 
Rs, 200/- by monthly instalments of Rs. 10, and that 
each in his turn, as determined by lot, should take 
the whole of the subscriptions for one month The 
defendant contributed Rs 10/- eveiy month for a 
period of ten months, and in the tenth month he got 
his lot of Rs 200/- Thereupon a bond was taken from 
him by the plaintiff, who was the agent in the busi- 
ness, for the remaining Rs. 100 in order to ensure the 
future regular payment of monthly instalments for the 
further period of ten months It was held in a suit 
upon the bond that the transaction did not amount to 
a lottery. 

Similarly, a “Chit-fund” plan under which all 
subscribers are repaid their capital by a fixed date, 
though some determined by lot get more and sooner, is 
not a lotterj' Where the members subscribed for tHe 
purpose of obtaining a gramophone a week, the week- 
ly winner to be ascertained by lot, until all were supp- 
lied, the scheme was held not to be a lottery. 

Where certain persons purcha.':ed a ticket of the 
Calcutta Turf Club Sweep and drew a horse which 
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won the prize and where one of these persons knowing 
the fact sold half his chance, it was held that the agree- 
ment was not a wagering contract. 

A prize-chit transaction, in which the prize 
winner is ascertained by drawing lots and is under no 
liability to pay future subscriptions after the prize is 
won and whose extent of gain depends upon the change 
of the draw amounts to a lottery. 

A transaction requmng skill for winning prizes 
is not lottery. The accused published a newspaper 
containing an advertisement of a “coupon competition”, 
which was to be carried out by means of coupons, to be 
filled up by the purchasers of the paper with tlie names 
of the horses selected by the purchasers as likely to 
come m first, second, third and fourth in a race. For 
every coupon filled up after the first the purchaser 
paid a penny, and the accused promised a prize of £ 100 
for naming the first four horses correctly. The trans- 
action was held not to amount to a lottery. An agree- 
ment to settle dispute by a lottery is ah ibttio void. 

A subscription or contribution, or agreement to 
subscribe or contribute, made or entered into for or 
toward any plate, pnze or sum of money, of the value 
or amount of five hundred rupees or upwards to be 
awarded to winner or winners of' any horse-race, 
is not unlawful But this will not legalise any transact- 
ion connected with horse-racing, to which Ae provis- 
ions of section 294-A of the Indian Penal Code apply. 

Agreement without consideration generally void. 

The t^d requisite to make an agreement a con- 
trart is that it must be made for lawful consideration. 
Subject to certain exceptions, an agreement made with- 
out consideration is void. 

When, at tiie desire of the promisor, the pro- 
misee or any other person has done or abstained from 
doing, or does or abstains from doing, or promises to 
do or to abstain from doing, something, such act or 
abstinence or promise is called a considetqtton for- the 
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promise. Thus, “a valuable consideration in the sense 
of law may consist either in some right, interest, profit, 
or benefit accruing to the one party or some forbear- 
ance, detriment, loss or responsibility, given, suffered or 
undertaken by the other". 

Consideration may be executory or executed A 
promises to sell his house to B foi Rs. 8,000/- , in con- 
sideration of his promise to pay Rs 8,000/- three months 
hence The consideration of A’s promise is only a 
promise from B to do something m the future The 
consideration in this case which is itself a promise is 
executory A offers B Rs. 10/- provided B runs from 
Delhi Gate to Connaught Circus There will be no 
consideration for A’s promise even though B accepts 
the offer unless and until B has actually run from Delhi 
Gate to Connaught Circus. B by so running executes 
the consideration which makes A’s promise a binding 
contract This is an executed consideration. 

Under the Indian law part consideration is also 
d good consideration A rendered service to B at his 
desire expressed during his minority and continued 
doing him service at the same request after his majority 
The question arose whether such service constituted a 
good consideration for a subsequent expressed promise 
by B to pay an annuity to A. It was held that the 
agreement which was for compensating for past services 
rendered, was a valid one. 

Exception to the rule 'no consideration no con- 
tract'. The Indian Contract Act dispenses with con- 
sideration m the following cases of contracts which are 
valid and binding, even though they are made without 
consideration . 

(1) When the contract is expressed m writing 
and registered under the law for the time being in force 
for the registration of documents, and is made on 
account of natural love and affection between parties 
.standing in a near relation to each other A, for natural 
love and affection, promises to give his son. B.Rs-lOOO/. 
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A puts his promise to B into writing and regisers it. 
THs is a contract. 

It IS to be observed that in every case falling in 
-jtliis category, natural love and affection has to be 
proved and parties standing in a near relation to each 
other, do not necessarily imply mere relatives. A pro- 
‘mise by the husband to provide maintenance to his wife 
is' void, as it is obvious in this case that no natural love 
and affection exists between the husband and the wife. 

. ^ . ..It is also to be remembered that a gratuitous pro- 
^mise under this provision can only be enforced provided 
^t is in wnting and is registered. 

(2) When the contract is a promise to compensate 
wholly or m part, a person who has already voluntarily 
done something for the promisor, or something which 
the promisor was legally compellable to do. A finds 
B’s purse and gives it to him; B promises to give A Rs. 
50/. This IS a contract A supports B’s infant son. B 
, promises to pay A’s expenses in so doing. As the pro- 
mise is based on A’s voluntarily doing some thing 
which B was legally compellable to do, A can enforce 
this promise. 

(3) Where the contract is a promise to pay a time- 
barred debt without consideration, provided the promise 
IS in WTitmg and signed by the promisor or his duly 
authorised agent. Accordmg to the statute of limitation, 
a debt cannot be recovered by the creditor after the 
permd of hmitation has expired unless the debtor or his 
authorised agent acknowledges the debt or mahes pay- 
ment either towards principal or interest before the 
expiration of the period of limitation. But the above 
rule the creditor the right to enforce payment of 
the debt, even after the expiration of the period of 
hmitation and even in the absence of acknow- 
ledgment or pa3ment provided the debtor or his 
duly authorised agent promises in writing after the 
equation of the period of limitation to repay the debt. 
The subsequent promise in this case, though without 
consideration, is valid and 'enforceable, ' 
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(4) The contract of agency requires no consi- 
deration 

(5) The validity, as between the donor and do- 
nee. of any gift actually made is not affected by the 
above rules. 

It IS to be noted that an agreement to which the 
consent of the promisor is freely given is not void me- 
rely because the consideration is vtadcquaic; but the 
inadequacy of the consideration may be taken into 
account by the court in determining the question whe- 
ther the consent of the promisor was freely given 
Some other contracts noted 

(i) Agreements having for their object the 
creation of monopolies are void as opposed to public 
policy 

(ii) An agreement by which a litigant binds 
himself to pay a some of money to his pleader’s clerk 
for giving special attention to his legal business which 
the pleader is bound to see to in consideration of his 
fee IS opposed to public policj', and consequently cannot 
be enforced. 

(ill) An agreement between persons not to bid 
against one another at an auction sale is not necessarily 
unlawful, but it may be so if the purpose is to defraud 
a third party 

(iv) The interest of the public might suffer if 
bargains relating to public offices are upheld, as their 
effect IS to prevent such offices being filled by the best 
available persons Thus, the office of mutwah of a 
xcahf is not transferable, nor land which is the emolu- 
ment of a religious office The sale of the office of a 
shebatt is similarly invalid. So also, an agreement to pay 
money to a public servant to mduce him to retire and 
thus make way for the appointment of the promisor is 
virtually a trafficking with reference to an office, and 
is void 

(v) Agreements tending to create interest agai- 
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■nst duty are not enforceable This principle underlies 
the rule that an agent must not deal in the matter of 
tbe agency on his own account without his principal’s 
knowledge. If a person enters into an agreement with 
a pubhc servant which to his knowledge might cast 
upon the public servant obligations inconsistent with 
public duty, the agreement is void. 

(vi) ^ Every agreement to pay money to the father 
'Or guardian of a girl m consideration of his consent to 
the marriage of tiie girl is not unlawful, and each case 
must be judged by its own circumstances Where the 
parents of the girl are not seeking her welfare, but give 
her to a husband, otherwise ineligible, in consideration 
of a benefit to be secured to themselves, an agreement 
by which such benefit is secured is opposed to public 
policy and ought not to be enforced So also, an agree- 
ment to pay money to the parent or guardian of a minor 
in consideration of his consenting to give the minor in 
marriage, is void as being opposed to public policy. But 
in the Punjab a family arrangement of inter-marriages 
of sons and daughters of various families known as bil 
mawaza amongst persons of the same class, by which 
the family A. gives a girl to be taken as a wife on equal 
terms into a family B, and a girl of the family B is at 
Ae same time given as a wife into family A, has been 
held not opposed to public policy and therefore not 
void. 

(vii) Any agreement for the purpose or to the 
effect of using improper influence of any kind with 
judges or officers of justice is void. 

I (viii) The practices forbidden under the names 
niainten^nce” may be summarily des- 
cribed as the promotion of litigation in which one has 
no interest of one’s own. Agreements of this kind 
Me equ^y illegal and void whether the assistance to 
. be furnished' consists of money, or, it seems, of profes- 
sional assistance or both They are in practice often 
found to be also disputable on the ground of fraud pr 
■qnd\ie inflqenpe between the parties, 
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Contingent contracts. 

A “contingent contract” is a contract to do or 
not to do something, if some event, collateral to such 
contract, does or does not. happen A contracts to pay 
B Rs. 10.000 if B's house is burnt This is a contin- 
gent contract 

All contracts of insurance and indemnity are ob- 
viously contingent. So are many other kinds of con- 
tracts in both great and small matters A builder's 
right to recover his bill for the work actually done is 
frequently made by agreement contingent on the ar- 
chitect certifying it as satisfactory, and so on 

Enf 01 cement of contingent coni tacts — Contin- 
gent contracts to do or not to do anything if an uncer- 
tain future event happens cannot be enforced by law 
unless and until that event has happened If the event 
becomes impossible such contracts become void A 
makes a contract with B to ‘>ell a horse to B at a speci- 
fied price, if C to whom the horse has been offered, 
refuses to buy him The contract cannot be enforced 
by law unless and until C refuses to buy the horse 
Similaily, when A contracts to pay B a sum of money 
when B marries C and C dies without being married to 
B, the contract becomes void 

Contingent contiactsto do or not to do anything 
if an uncertain fuiuic event docs not happen can be 
enforced when the happening of that event becomes 
impossible, and not before A agrees to pay B a sum 
of money if a certain ship does not return The con- 
tract can be enforced when the ship sinks 

If the future event on which a contract is con- 
tingent IS the way in which a person will act at an 
unspecified time, the event shall be considered to 
become impossible when such person docs anything 
which renders it imno.ssiblcthat he should so act within 
any definite time, or otherwise than under further con- 
tingencies. A agrees to pay B a sum of money if B 
marnes C C marries D. The marriage of B to C must 
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now be considered impossible, although it is possible 
that'D'may die and that C may afterwards marry B. 

Contingent contracts to do or not to do anything 
if a specified uncertam event happens within a fixed 
time', become void if, at the expiration of the time fixed, 
such event becomes impossible. Contingent contracts 
to do or not to do anything if a specified uncertain 
event does not happen withm a fixed time may be enfor- 
ced by law when the time fixed has expired and such 
event has not happened or, before the time fixed has 
expired, if it becomes certam that such event will not 
happen A promises to pay B a sum of money if a 
certain ship returns within a year. The contract may 
be enforced if the ship returns within the year; and 
becomes void if the ship is burnt within the year. Again, 
A promises to pay B a sum of money if a certain ship 
does not return within a year. The contract may be 
enforced if the ship does not return within the year, or 
iS burnt within the year. 

' ' 'Agreements contingent on impossthle events void — 
Contingent agreements to do or not to do anything, if 
an impossible event happens, are void, whether the 
impossibility of the event is known or not to the parties 
to the agreement at the time when it is made. A agrees 
to. pay B 1,000 rupees, if B will marry A’s daughter 
C. C was dead at the time of the agreement. The 
agreement is void. 

Pe'rfbrmance of contract 

A contract, being an agreement enforceable by 
law, creates a legal obligation, which subsists until dis- 
charged. The parties to a contract must therefore either 
perform, or offer to perform, their respective promises. 
Unless such performance is dispensed with or excused 
under the provisions of any law for the time being m 
force. Promises bind the representatives of the promi- 
sors in case of the death of such promisors before the 
performance finless a contrary intention appears from 
the contract. A promises to paiiit a picture for B, by 
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a certain day. at a certain price A dies bcfoic the day. 
The contract cannot be enforced either by A's repre- 
sentatives or by B 

Where a promisor has made an offer of perfor- 
mance to the promisee, and the offer has not been ac- 
cepted, the promisor is not responsible for non-perfor- 
mance, nor does he thereby lose his rights under the 
contract Every such offer, however, must fulfil the 
following conditions : 

(i) It must be unconditional, 

(ii) It must be made at a proper time and place 
and under such circumstances that the person to whom 
It IS made may have a reasonable opportunity of ascer- 
taining that the person by whom it is made is able and 
willing there and then to do the whole of what he is 
bound by his promise to do; 

(ill) if the offer is an offer to deliver anything 
to the promisee, the promisee must have a reasonable 
opportunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to deliver 

The offer of pei-forraance must be not only un- 
conditional, but entire, that is, it must be an offer of 
the whole payment or performance that is due For 
instance, a lender is entitled to decline, in the absence 
of any agreement as to repayment of the loan, to receive 
payment of the sum due to him in instalments, and he 
can claim that the whole sum due be paid at one and 
the same time. But when payment of money or delivery 
of goods in instalments is provided for by the contract, 
a tender of instalments is a good tender. 

Discharge or termination of contracts 

A contract, as we have seen, involves a promisor 
and a promisee The promisor and the promisee each 
enters into certain obligations When these obligations 
come to an end, it is said that the contract has been 
discharged or terminated. 
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A contract may be discharged in any one of the 
following ways. 

1. By performance or fulfilment. 

2. By fresh agreement- 

3. By impossibility of performance. 

4. By breach or renunciation of contract 

5. By operation of rules of law. 

Discharge by performance. 

A contract, being an agreement enforceable by 
law, creates a legal obligation, which subsists until dis- 
charged. The parties to a contract must, therefore, 
either perform, or offer to perform, their respective pro- 
mises, unless such performance is dispensed with or 
excused under the provisions of the Indian Contract 
Act, or of any other law. Performance is the most com- 
mon way of discharging contractual liability 

Who must ■perform the contract — In a contract 
where the special skill and personal qualifications of the 
promisor are essential to the contract, performance must 
be by the promisor himself In other cases the promisor 
or his representatives may employ a competent person 
to perform it. Thus, if a painter contracts with me to 
paint my portrait, the painter must paint the portrait 
himself for his personal skill and qualifications are what 
I bargained for He cannot rely on another painter to 
do the job But if I have a contract with a grocer to 
supply me with Rs. 10/. worth of sugar and tea every 
week. It matters not to me from whom the sugar and 
tea might come so long as they are of the same quality 
as I bargained for. 

When a promisee accepts performance of the 
promise from a third person, he cannot afterwards 
enforce it against the promisor. 

Time and place of performance — Where, by the 
- contract, a promisor is to perform his promise without 
application by the promisee, and no time for perfor- 
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mance is specified, the engagement must be performed 
within a reasonable time The question what is a 
reasonable time is, in each particular case a question of 
fact. 

When a promise is to be performed on a certain 
day and the promisor has undertaken to perform it 
without apphcation by the promisee, the promisor may 
perform it at any tune during the usual hours of busi- 
ness on such day and at the place at which the promise 
ought to be performed In the absence of a custom to 
the contrary a person is bound to deliver the goods 
even on Sunday, if required so under the contract 

When a promise is to be performed on a certain 
day, and the promisor has not undertaken to perform 
It without apphcation by the promisee, it is the duty 
of the promisee to apply for performance at a proper 
place and within the usual hours of busmess 

When a promise is to be performed without 
apphcation by the promisee, and no place is fixed for 
the performance of it, it is the duty of the promisor to 
apply to the promisee to appoint a reasonable place for 
the performance of the promise, and to perform it at 
such place The Bombay High Court has held that 
the Common Law rule about payment that the debtor 
must seek his creditor does not apply to negotiable 
instruments In the case of pakkt adat agency the place 
of payment is the place where the constituent resides, 
unless he has chosen to fix another place by express 
direction. 

When Ume essence of contract — When a party 
to a contract promises to do a thing at or before a 
specified time and fails to perform the contract at or 
before the specified time, the promisee can treat the 
contract as void t e avoid the contract, only if it was 
die intention of the parties that time should be the 
essence of the contract If it was not the mtention of 
the parties that time should be of the essence of the 
contract, the contract does not become voidable by the 
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failure to do such thing at or before the specified time; 
but the promisee is entitled to compensation from the 
promisor for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of 
the promisor’s failure to perform his promise at the time 
agreed, the promisee accepts performance of such pro- 
mise at any time other than that agreed, the promisee 
cannot claim compensation for any loss occasioned by 
the non-performance of the promise at the time agreed, 
unless, at the time of such acceptance, he gives notice 
to the promisor of his intention to do so. 

In mercantile transactions time is Usually deemed 
to be the essence of contract unless otherwise provided 
But in the case of sale of land time is not regarded as 
the essence unless otherwise provided 

A agrees to sell and deliver 6 candies of cotton 
to B on 12th July 1946. A fails to deliver the goods 
on that day. On 4th September 1946, B writes to A 
stating that if A failed to deliver the cotton within 
a week, he will claim damages according to the market 
rate at the date of the letter. A takes no notice of this 
letter. On 3rd October, 1941 , B writes another letter 
to A stating that as A failed to dehver the goods he 
would claim damages on the footing of the market rate 
at the date of the second letter B is not entitled to 
damages on that footing, but to the difference between 
the contract rate and the market rate on 12th July, 
1946, the latter being the date of the breach. 

Effect of refusal to accept offer of perfomance— 
Where a promisor has made an offer of performance 
to the promisee, and the offer has not been accepted, 
the promisor is not responsible for non-perforinance nor 
does he thereby lose his nghts under the contract. 
Every such offer must fulfil the following conditions: 

(i) It must be unconditional, 

(ii) It must he made at a proper time and place, 
and under such circumstances that the person to whom 
It is made may have a reasonable opportunity of ascer- 
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taimng that the person by whom it is made is able and 
willing there and then to do the whole of what he is 
bound by his promise to do, 

(ill) if the offer is an offer to deliver anything 
to the promisee, the promisee must have a reasonable 
opportunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to deliver. 

Effect of neglect of promise to afford promisor 
reasonable facilities for performance — If any promisee 
neglects or refuses to afford the promisor reasonable 
faalities for the performance of his promise, the promi- 
sor IS excused by such neglect or refusal as to any non- 
performance caused liiereby. Thus, where A contracts 
with B to repair B’s house and B neglects or refuses to 
point out to A the places in which his house requires 
repair, A is excused for the non-performance of the 
contract if it is caused by such neglect or refusal 

Effect or refusal of party to perform promise 
wholly — When a party to a contract has refused to per- 
form, or disabled himself from performing, his promise 
in its entirety, the promisee may put an end to the 
contract unless he has signified by words or conduct, 
his acquiescence in its continuance A, a singer, enters 
into a contract with B, the manager of a theatre two 
nights in every week durmg the next two months, and 
B engages to pay her 100 rupees for each night’s per- 
formance. On the sixth night A wilfully absents her- 
self from the theatre. B is at liberty to put an end to 
the contract. But if with the assent of B, A sings on 
the seventh mght, B has signified his acquiescence in 
the continuance of the contract, and cannot put an end 
to It, but is entitled to compensation for the damage 
sustained by him through A’s failure to smg on the 
sixth night 

Where a servant or a clerk, who is engaged by 
the month, leaves his employer’s service wrongfully in 
the course of the then current month, he is not entit- 
led to any salary for the broken portion of the month 
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in the course of which he left the service. 

Disahihty due to the party’s own fault must, 
however, be distinguished from inability to perform 
which has already been dealt with. 

Legal tender of money — A creditor is not bound 
to accept a cheque, but if a cheque is tendered ad 
received, and the creditor or his agent objects only to 
the amount, or makes no immediate objection at all, he 
cannot afterwards object to the nature of the tender. 
Downright refusal by the creditor to accept payment 
at all precludes any subsequent objection to the form 
of the tender. 

The money tendered must be current coin of 
the country. In British India under the Indian Coin- 
age Act, 1906, silver rupees and half rupees are legal 
tenders up to any amount and silver quarter rupees, 
nickel corns and bronze coins, for any sum not exceed- 
ing one rupee If a person therefore purchases goods 
worth two rupees from a shopkeeper and tenders him 
eight quarter-rupees in payment of the same, the shop- 
keeper can refuse to accept payment in these coins. 

By the Reserve Bank of India Act, 1934, every 
bank note shall be a legal tender at any place in British 
India in payment or on account for the amount expre- 
ssed therein and shall he guaranteed by the Central 
Government Bank notes are of the denominational 
value of five rupees, ten rupees, fifty rupees and one 
hundred rupees, those of one thousand rupees and ten 
thousand rupees having been recently withdrawn. To 
this have been added bank notes of the denominational 
value of two rupees The Central Government have 
also issued Government of India notes of the denomm- 
ational value of one rupee, and under Ordinance No 95 
of 1940 any such note is current in British I nrl ia m the 
same manner and to the same extent and as fully as 
the sliver coin called the Government rupee issued 
under the provisions of the Indian Comage Act, 1906. 

Performance of reciprocal promises — transfer of 
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shares — When a contract consists of reciprocal pro- 
mises to be simultaneously performed, no promisor need 
perform his promise unless the promisee is ready and 
wiUmg to perform his reciprocal promise. 

In the case of a contract for the sale of shares in 
a company it is not necessary, in order to prove that 
a vendor was ready and wiUing to perform his part of 
the agreement, that he should be the beneficial owner 
of the shares, or that he should tender to the purchaser 
the final documents of title to the shares It is enough 
that he should be able and wiUmg to constitute the 
purchaser the legal owner of the shares agreed to be 
sold Thus, where the vendor tendered to the purchaser 
share -allotment and receipt papers, and together with 
each a transfer paper and an application paper, both 
signed in blank by the original allottee, it was held that 
the vendor was ready and willmg to perform his promise 
But where neither the transfer nor the form of applic- 
ation for transfer was offered to the purchaser, nor had 
the vendor any such documents signed by the ongmal 
allottee in his possession, it was held that the vendor 
could not be said to be ready and willing to perform his 
promise, or the allottee had it in his power to decline to 
complete the contract until he had executed the transfer 
and the application papers Further, it is not necessary 
to prove readiness and willingness that the vendor 
should have made an actual tender to the purchaser of 
the transfer deed. Nor is it necessary that the vendor 
should have the shares in his possession continuously 
from the date of the contract down to the time of per- 
formance. If a party bound to do an act upon request 
-is ready to do it when it is required he will fully per- 
form his pto; of the contract, although he might happen 
not to have been ready had he been called upon at some 
anterior period. But where the purchaser before the 
day fixed for delivery gives notice to the vendor that he 
will not accept the shates, or where he has absconded 
or IS so financially embarrassed that he could not have 
paid for them if they had even dehvered, the vendor is 
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exonerated from giving proof of his readiness and will*- 
ingness to dehver the shares. 

Order of performance — Where the order in which 
reciprocal promises are to be performed is expressly 
fixed by the contract, they shall be performed m that 
order, and where the order is not expressly fixed by the 
contract, they shall be performed in that order which 
the nature of the transaction requires. 

When a contract contains reciprocal promises, 
and one party to the contract prevents the other from 
performing his promise, the contract becomes voidable 
at the option of the party so prevented ; and he is entit- 
led to compensation from the other party for any loss 
which he may sustain in consequence of the non-per- 
formance of the contract 

When a contract consists of reciprocal promises 
such that one of them cannot he performed, or that its 
performance cannot be claimed till the other has been 
performed, and the promisor of the promise last men- 
tioned fails to perform it, such promisor cannot claim 
the performance of the reciprocal promise, and must 
make compensation to the other party to the contract 
for any loss which such other party may sustam by the 
non-performance of the contract. A promises B to sell 
hun one huridred bales of merchandise, to be delivered 
'pext day, and B promises A to pay for them within a 
month. A does not deliver according to his promise. 
B’s promise to pay need not be performed, and A must 
make compensation. 

(2) Discharge by fresh agreement. 

The parties to a contract may, by a fresh agree- 
ment, discharge the old contract. This can be done in 
three ways, namely (a) Rescission, (b) Alteration and 
{c) Novation. ' - 

(a) Rescission — ^Rescission simply means res- 
anding or cancelling the origmal contract by mutual 
.agreepient whereby the old contract ceases to be bind- 
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mg on any of the parties If the parties to a contract 
agree to rescind it, the contract need not be performed. 
Every promisee may dispense with or remit, wholly or 
in part, the performance of the promise made to him, 
or may extend the time for such performance, or may 
accept instead of it any satisfaction which he thinks 
fit A owes B Rs.5,000 A pays to B and B accepts, in 
satisfaction of the whole debt, Rs.2,000 paid at the 
time and place at which the Rs 5,000 were payable. The 
whole debt is discharged. 

; When a person at whose option a contract is 
voidable rescinds it, the other party thereto need not 
perform any promise therein contained. 

(b) AUeraUon — Alteration means substituting 
a fresh contract with altered or different terms from 
the original one. A agrees to supply B 600 yards of 
white crepe at Rs. 10/- a yard within eight months. 
Later on A and B alter the agreement in the following 
way. A agrees to supply 500 yards instead of 600 and 
wi^in twelve months instead of eight. The latter 
agreement puts an end to the former. 

Alteration must be with the consent of all the 
parties to the contract If one of the parties to the con- 
tract, while the deed relatmg to the contract is in his 
custody, makes an alteration without the consent of the 
oilier party, either by erasure or addition, and d that 
alteration is material, the result is that the whole con- 
tract is discharged in so far as he is concerned. The 
consequence is the same if a.stranger made this altera- 
tion while the document was in the possession of a 
party to the contract. The only exception that can be 
pleaded in such a case is that the alteration was made 
^through a mistake or accident. 

A material alteration is one which alters the 
legal effect of the contract. Thus where the date of a 
bond IS altere'd the alteration is material and must be 
held to avoid the bond. Similarly, an alteration on a 
bill of exchange from D.P. to D.A. was held to be 'a 
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material alteratioa which avoided the contract. 

(c) Novation — Novation takes place when there 
being a contract in existence, some new contract is 
Substituted for it either between the same parties (for 
that might be) or between different parties, the con- 
sideration mutually being the discharge of the old con- 
tract. The usual and the most common form of 
novation is substituting a new debtor in place of an 
old one with the consent of the creditor. For instance, 
A owes money to B under a contract It is agreed bet- 
ween A, B and C that B shall thenceforth accept C as 
his debtor instead of A. The old debt of A to B is at 
an end, and a new debt from C to B has been contracted. 

The most essential point m the case of novation 
is that the original debtor goes out and the liability of 
the new contracting party is accepted in his place. A 
common instance of it m partnership cases is where 
upon the dissolution of a partnership the persons who 
are going to continue m business agree and undertake 
as between themselves and the retiring partner, that 
they will assume and discharge the whole liabilites of 
the business, usually taking over the assets , and if, in 
that case, they give notice of that arrangement to a 
creditor, and ask for his accession to it, there becomes 
a contract between the creditor who accedes and the 
new firm to the effect that he will accept their liability 
instead of the old liability, and on the other hand, that 
they promise to pay him for that consideration. 

(3) Discharge by impossibility of performance. 

Impossibihty may be a good answer to an action 
for non-performance of a contract An agreement to 
do an act impossible in itself is void. This does not 
mean that the debtor has not-the means to perform or 
pay as the case may be. It means that liie contract is 
legally or physically impossible to be performed. , , 

Thus, if I agree to supply you with one hundred 
tons of coal a month for twelve months and there 
Suould be 3, coal strike and I cannot the coal to sup- 
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ply you with I shall still be liable for breach of contract 
for not supplying it But if I agree to supply one 
thousand tons of coal a month shipped from Cardiff to 
Havre and the Government closes the port of Car- 
diff and will not allow me to export the coal, the con- 
tract has become legally impossible for me to fulfil 

t happens very often that parties to a contract 
undertake to do certain thmgs which are by no means 
impossible but which become impossible to perform 
later on due to causes beyond their control This is called 
supervemng imposstbihty. In such a case the contract is 
discharged and becomes void and the party who has 
received any advantage under it, is bound to restore it 
to the other party 

Impossibility may arise due to change in law. For 
instance, a contract to supply goods from a country 
against which war is subsequently declared will be disc- 
harged as It will be illegal to supply such goods Or,it may 
arise due to the destruction of things or persons vital 
to the contract Thus, where A agreed to let a music 
hall to B for a series of concerts and subsequently the 
music hall was destroyed by fire, it was held that as the 
existence of the music hall was the foundation of the 
contract, the contract was discharged with the destruc- 
tion of the hall. 

Again, impossibility may be due to non-occur- 
rence of contemplated events or state of things 
Where the happening of a future event or the conti- 
nued existence of a certain state of thmgs are contem- 
plated by the parties as the only foundation of the 
contract, the contract is discharged when the event does 
not happen or the state of things comes to an end This 
IS called discharge under a condition A condition is 
somethmg on which the whole contract rests It may 
be either (i) a condition precedent, or (ii) a condition 
subsequent, or (m) a concurrent condition A agrees 
to take the house of B provided the drains are in 
order. A will not be bound to take the house unless 
the drains are in order. There is a condition precedent. 
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A takes the lease of B’s house for three years with the 
provision that the lease shall terminate whenever the 
drams will go out of repair. Here, if after one year 
the drains get out of repair, A can terminate the lease. 
This IS a case of condition subsequent. A and B con- 
tract that A shall deliver goods to B to be paid for by 
B on delivery. A need not deliver the goods unless B 
is ready and willing to deliver them on payment. This 
is an example of concurrent conditions. 

It sometimes happens that in commercial ven- 
tures some unforeseen delay happens, without the fault 
of either party to the contract, of such a nature that 
the fulfilment of a contract is so inordmately postpon- 
ed, that, when the delay is over, fulfilment will not 
accomplish the only object which both parties must 
have Imown they had in view when they made the con- 
tract, and for the accomplishment of which it was made. 
This is the doctrine of frustration though it is yery 
sparmgly applied. Similarly, where from the terms of 
the contract and the surrounding circumstances it can 
be inferred that the happening of some future events 
or the continuance of some state of things must have 
been contemplated by both the parties as the basis of 
the contract, the law will imply that the contract is 
made subject to a condition subsequent and that it is 
to be dissolved if the event does not take place or if 
the state of things changes. This implied condition 
only excuses the performance if subsequently the whole 
contract becomes impossible of performance through 
some cause for which neither party is responsible. 
This cause must be such as to frustrate altogether the 
performance of the contract 

In a reported case, Henry agreed to hire a flat 
belonging to Krell on certain days on which corona- 
tion procession of Kmg Edward Vll was arranged to 
pass Krell’s flat was on the published route of the 
procession Afterwards the procession was abandoned 
on the days originally fixed due to the King’s illness, 

’ It was hdd that the abandonment of the coronation 
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procession owing to the illness of the King totally up- 
set the performance of the contract as the contract was 
interpreted as one for the letting of the flat solely for 
the purpose of viewing the coronation procession and 
as the taking place of the coronation procession was 
regarded by both the contracting parties as the sole 
foundation of the contract. This foundation having 
been destroyed, the contract was discharged and Henry 
had no liability as regards the rent of the flat. 

(4) Discharge by breach or renunciation. 

Where one party to a contract breaks the con- 
tract or shows by his conduct or words unwillingness to' 
carry out his part of the contract, the other party is 
entitled to treat the contract as discharged He has 
two remedies, viz, (i) to treat the contract as dischar- 
ged and to sue the offending party for breach of con- 
tract, or (ii) to treat the contract as still binding in case 
the time for the performance of it has not yet arrived 
and compel the other party to perform his part when 
the time for it comes. 

When one party to a contract shows by conduct 
or words his unwillingness to perform his part of the 
contract or is incapacitated in such a way as not to be 
able to perform, the other party can treat such a con- 
duct as an anticipatory breach of contract. 

(5) Discharge by operation of law. 

In certain cases contracts are discharged by the 
operation of certain laws even though such contracts 
be valid in every respect Thus, under the Limitation 
Act certain contracts become discharged after the lapse 
of a prescribed period of time and parties to such con- 
tracts cannot sue on them after the expiry of the pres- 
cribed period of time Similarly, when an insolvent is 
discharged by the Insolvency Court, all his contracts are 
discharged by the operation of the Law of Insolvency 

Breach of contract. 

The law aims to restore an injured party to the 
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condition he was in before tiie wrong was done. This 
is brought about, in the case of breach of contracts,' by- 
giving the injured party a right of action for damages 

Breaches' of contract arc of two kinds, either of 
which gives a cause of action to the party injured by 
the breach, (a) actual breach — ^this happens when a party 
does not perform his promise in the manner and at the 
time stipulated by the contract; (b) anitcipaiory breach 
or breach by renunciation — this happens when before 
the time for performance a party shows by his conduct 
or words his unequivocal intention of not perfor- 
ming the contracttor makes himself mcapable of per- 
forming the contract. 

Remedies for breach of contract — In case of a 
breach of contract, the party injured has the folio-wing 
remedies : — 

(i) He can treat the contract as discharged and 
not binding on him and claim damages for the breach 
of contract 

(li) He can claim a quantum meruiU i. e. a reason- 
able sum as reward for anything that he may have 
done under the contract. 

(iii) He can claim damages m an action upon the 
contract. 

Quantum Meruit literally means paying a per- 
son as much as he has earned. Where a person sup- 
plies another person with goods or works at the latter’s 
request without any remuneration being fixed before- 
hand, the law always implies a reasonable remunera- 
tion for the goods supplied or work done This reason- 
able remuneration is known as quantum meruit. From 
the point of view of breach of contract, however, an 
action for quantum meruit arises in a different way. 
A contracts with B to build the latter’s house for 
Rs. 30,000/-. After A has proceeded with the work 
for sometime and before the building is completed, B 
repudiates the contract and prevents A from proceed- 
ing with the work. In this case A can claim a quantum 
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vieriiit for the work he has already done. He can fur- 
ther' sue B 'for 'damages for breach of contract 

Damges — A person who suffers cannot be 
expected to be compensated for all the losses he can 
trace to the breach of the contract He is entitled to 
compensation for only such losses or damages as (i) 
arise naturally from the breach of contract, or (ii) 
which the parties knew, when they made the contract, 
to be likely to result trom the breach of it No com- 
pensation is to be given for any remote and indirect 
loss or damage sustained by reason of the breach. In 
estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the 
contract must also be taken into account. This is 
based on the principle that a party who suffers loss 
from a breach of contract is bound to do all that a 
reasonable and purdent man would do to mitigate the 
loss For instance, if A agrees to buy cotton from B 
for the purpose of running his textile mill and B fails 
to supply the cotton, A should buy cotton elsewhere 
and sue B for the difference in price, and he must not 
increase his loss by letting his mill close down and incur- 
ring other liabilities if he can get similar cotton else- 
where. 

Special damages 

Special damages arise under special circumstances 
where the party to the contract has made a specially 
advantageous bargain through which he expects to 
make specially large profits which profits are likely to 
be lost through the breach of the contract Special 
damages are also only recoverable if (a) the special cir- 
cumstances were known to both the parties at the time 
of making the contract, or (b) the damages are such as 
would natur all y result from the breach of a contract so 
made To take an illustration, A has entered into an 
advantageous contract, say, to supply iron rails to a 
Railway Company, which he covers by a contract with 
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an Iron Company. These rails are to be delivered at 
dates specifically stipulated. A expects to make a large 
profit on the difference. The Iron Company fails to 
keep the contract (and thus the Railway Company res- 
cinds Its contract) with A The price at which A was 
to supply these rads to the Railway Company was much 
higher than the market rate on the dates of delivery. 
In this case A can recover only the difference on the 
basis of the market price from the Iron Company unless 
A had made it clear to his seller (Iron Company) that 
the breach of contract by them would involve him in 
a special loss through his failure to keep the advanta- 
geous contract Here also it must be noted that if A 
could have bought those rails m the market in suffici- 
ent quantity to meet his buyer, the Railway Company, 
he should have done that in order to mitigate the 
damages, because “a person with whom a contract has 
been broken has a right to fulfil that contract for him- 
self as nearly as may be, but he must not do this unrea- 
sonably or oppressively as regards the other party, or 
extravagantly,” 

Exemplary damages. 

Exemplary damages are specially penal and heavy 
damages awarded by courts in cases such as a breach of 
promise to marry where the injured feehngs of the 
party aggrieved are also taken into account and in 
action against bankers for refusing to honour a custo- 
mer's cheque when they have funds of his to meet it. 
Exemplary damages are not recoverable in the case of 
the breach of mercantile contracts because the mam 
object of law here is to compensate the party aggrieved 
and not to punish the other side. 

Liquidated damages and penalties. 

In many contracts the parties stipulate at the 
time of making the contract that a specified sum shall 
be payable for breach of it. The sum so fixed may be 
either; — 

(i) Liquidated damages t e. a sum payable as 
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damages the amount of which is determined by the 
parties beforehand, instead of being left to court, by a 
fair and honest estimate of probable losses likely to 
be caused by the breach, or 

(ii) A penalty, i e a sum which has no rela- 
tion to probable losses which may arise and which has 
been stipulated by the parties as m ierrorem i e for 
the purpose of penalising a party who might break the 
contract. 

If in the case of a breach of contract the court finds 
that a sum stipulated as damages in the contract is in 
the nature of liquidated damages, the court awards such 
a sum as damages without either increasing or reducing 
It If, however, the court fmds that the stipulated sum 
is in the nature of a penalty, the court can award such 
sum as damages, not exceeding the sum stipulated as 
the court thinks fit. 

Whether stipulated sum is in the nature of liqui- 
dated damages or penalty is in every case determined 
by the court with reference to all the facts and circums- 
tances of each case A sum specifically mentioned as 
damages may still be found to be a penalty by the 
court if it thinks that the damages mentioned are ex- 
cessive and unconscionable or bear no true relation to 
the loss which may result from a breach A conttacts 
with B to pay Rs 1000/- if he fails to pay B Rs 500/- 
on a given day A fads to pay Rs 500/- on that day 
B IS entitled to recover from A such compensation, not 
exceeding Rs 1000/- as the court considers reasonable. 
The reason is that the sum of Rs 1000/- bears no re a- 
tion to the loss which B might suffer for the laume ot 
A to pay Rs. 500/- on the given day Rs lUUU/- is 
surely excessive and unconscionable 

Exception — When any person enters into any 
bail-bond recognizance or other instrument of the same 
nature, or under the provisions of any law, or under 
the orders of the Central Government or of any pro 
vmaal Government, gives any bond for the pertor- 
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man'cc of any public duty or act in which the public 
are interested, he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum 
mentioned therein A person who enters mto a con- 
tract with Government does not necessarily thereby 
undertake any public duty, or promise to do an act in 
which the public are interested 
Stipulations for interest. 

With regard to interest the law in India has been 
that, in case it is agreed that a certain rate, say 8 per 
cent, IS to be paid by way of interest and that the 
principal with interest at that rate has to be paid on a 
particular date, with a stipulation that if the money is 
not paid on the due date, interest at a higher rate, say 
12 per cent, would run from the due date of •payment, it 
would not amount to a penalty. It would amount to a 
penalty if it were stipulated that the higher rate in 
case of default was to be calculated from the date of the 
loan or contract 

Interest by way of damages — The Interest Act 
of 1839 lays down that in case a debt or certain sum is 
due as per any written instrument on a particular date 
the court may, at its discretion, allow interest on it at 
the usual current rate If the sum is payable otherwise 
than under a written instrument, the court may allow 
interest if after the sum is due the creditor makes a 
demand in writmg giving notice to the debtor that 
interest will be claimed from the date of such demand 
to the date of payment 

Excessive interest — Before the passing of the Usurious 
Loans Act, 1918, the courts in India had no power to 
interfere and reduce interest in case an excessive rate 
was provided for on a loan or any other transaction 
This naturally led to great hardship and decrees weie 
frequently passed allowing claims for interest, at ab- 
surd percentages The Usurious Loans Act (section 
(3) however, provides that where — “in any suit to 
which this Act applies,- whether- heard ex parte or other- 
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wise, the court has reason to believe — 

(a) that the interest is excessive, and 

(b) that the transaction was, as between the 
parties thereto, substantially unfair, 

the court may exercise all or any of the 
following powers, namely, may — 

(i) re-open the transaction, take an account 
between the parties, and relieve the debtor of all liabi- 
lity in respect of any excessive interest, 

(ii) notwithstanding any agreemet, purport- 
ing to close previous dealings and to create a new 
obligation re-open any account already taken between 
them and relieve the debtor of all liability in respect 
of any excessive interest, and if anything has been paid 
or allowed in account in respect of such liability, order 
the creditor to repay any sum which it consideis to be 
repayable in respect thereof, 

(m) set aside either wholly or in part, or re- 
vise or alter any security given or agreement made in 
respect of the loan, and if the creditor has parted 
the security, order him to indemnify the debtor in such 
a manner and to such extent as it may deem just 

These powers will not of course allow a court to 
reopen transactions already closed 

It will thus be seen that the courts can even on 
their own motion interfere in those cases where in their 
opinion the transaction is “substantially un^ir In 
considering whether the interest is excessive the court 
is expected to take into consideration the risk incurred 
as on the date of the loan from the creditor’s standpoint 
and for that purpose the presence or absence of secu- 
rity, Its value, financial condition of the debtor, and the 
result of previous transactions (if any) of the debtor 
must be taken into account 

Other remedies for breach of contract 

Apart from the remedies mentiond above there 
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are two more remedies open to a party injured by a 
breach of contract, namely — 

(1) Specific performance : In certain cases of 
contracts damages do not give adequate relief to a party 
who suffers from a breach of contract. There the party 
breaking the contract is compelled by the court to per- 
form his part of the contract by a decree of specific 
performance B has a piece of antique. B contracts to 
sell the antique v;hich A’s father gave him. Afterwards 
he refuses to sell. Here the award of damages wiU not 
give A adequate relief. He does not want the money 
but the article. In such a case the court wiU issue a 
decree for specific performance to compel B to complete 
the sale It is obvious that specific performance is gran- 
ted only in rare cases 

(2) Injunction : An mjunction is an order of 
the court restraining a party to a contract from break- 
ing the contract. This is also granted in rare cases 
where damages fail to give adequate remedy. A theatre 
company engages an actor for three months. After the 
first month the actor signs a contract with some other 
theatre company. Here the proper remedy would be 
to restrain the actor from acting in the second theatre 
In such a case the court will grant an mjunction. 

Joint rights and liabilities. 

When two or more persons have made a jomt 
promise, then, unless a contrary intention appears by 
the contract, all such persons, during their jomt lives, 
and after the death of any of them, his representative 
jomtly with the survivor or survivors, and after the dea- 
th of the last survivor, the representatives of all jointly, 
must fulfil the promise. The promise may, in the abse- 
nce of express agreement to the contrary, compel any 
one or more of such joint promisors to perform the 
whole of the promise Each of the two or more joint 
promisors may compel every other joint promisor to 
contribute equally with himself to the performance of 
the promise, unless a contrary intention appears from 



JOINT RIGHTS AND LIABILITISS 


61 


the contract. If any one of two or more joint promis- 
ors makes default m such contribution, the remaining 
joint promisors must bear tlie loss arising from such 
default in equal shares Nothing in the above rule, 
however, shall prevent a surety from recovering from 
his principal payments made by the surety on behalf of 
the principal or entitle the principal to recover any- 
thing from the surety on account of payments made by 
the principal 

When two or more persons have made a joint 
promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor 
or joint promisors, neither does it free the joint pro- 
misor so released from responsibility to the other joint 
promisor or joint promisors 

When a person has made a promise to two or 
more persons jointly, then, unless a contiary intention 
appears from the contract, the right to claim perfor- 
mance rests, as between him and them, with them 
during their joint lives, and, after the death of any of 
them, with the representative of such deceased person 
jointly with the survivors, or survivor, and, aftei the 
death of the last survivor, with the representatives of 
all jointly A, in consideration of Rs 5,000 lent to 
him by B and C, promises B and C jointly to repay 
them that sum with interest on a day specified ^ B dies 
The right to claim performance rests with B’s repre- 
sentatives jointly with C duiing C’s life, and after the 
death of C with the representatives of B and C jointly. 

An offer to one of several joint promisors has 
the same legal consequences as an offer to all of them 
Thus, a tender of rent by a lessee to one of several 
joint lessors and of mortgage debt by a mortgagor to 
one of several mortgagees would be a valid tender. 

But one of several joint decree-holders cannot 
receive payment or give a valid discharge for the whole 
debt so as to bind his co-decree holders, and this is so, 
even if two joint decree-holders are partners, unless 
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the partner receiving payment has been constituted 
their agent for the purpose of his fellow partners. 

Quasi contracts or certain relations resembling those 
created by a contract 

There are certain transactions which give rise to 
obligations similar to those created by a contract though 
they are not contracts proper. These transactions are 
hnown as quast-coniracts and may be enumerated as 
follows. 

(1) If a person, incapable of contracting by law 
e. g an infant or a lunatic, or any one whom he is 
legally bound to support, t e his wife or children, is 
supplied by another person with necessaries suited to 
his condition in life, the person supplying such necess- 
aries IS entitled to be reimbursed from the property of 
such person who is incapable of contracting 

(2) A person who is interested in the payment 
of money which another is bound by law to pay, and 
who therefore pays it, is entitled to be reimbursed by 
the other A holds his land as a tenant from his 
Zemindar B. B fails to pay the government revenue 
for which As tenancy is going to be annulled by - 
revenue sale A pays the revenue for B. He can claim 
the money back from B 

A person purchasing property subject to a charge 
is alone liable to pay it off, and he is not therefore en- 
titled to recover the amount paid by him from the 
person originally liable in respect thereof Similarly, 
a person who buys immoveable property subject to a 
charge for maintenance m favour of a widow cannot 
recover from the vendor maintenance money paid by 
him to the widow to save the property from sale at the 
instance of the widow. 

(3) Where a person lawfully does anything for an- 
other person, or delivers anything to him, not mtending 
to do so gratuitously, and such other person enjoys the 
benefit thereof, the latter is bound to make compensa- 



(jUAM COMRACTS 


.13 


tion to the former in respect of, oi to restore, the thing 
so done or delivered A, tradesman, leaves goods at B’s 
house by mistake B treats the goods as his own He 
is bound to pay A for them 

A saves B’s property from fire A is not entitled 
to compensation from B if the cncumstances show that 
he intended to act gratuitously. 

A minor is not liable to a suit under the above 
rule This rule does not apply also where an act is 
done by one person at the expi ess request of another 
Thus if a client engages a pleader to act for him in a case, 
and if no fee is fixed, the pleader is entitled to reason- 
able remuneration not under the above rule, but be- 
cause the request implies a promise to pay such remune- 
ration 

Where a mortgagee threatened to sell the land 
mortgaged to him and one of the co-sharers paid up the 
mortgage debt to prevent the property from being sold, 
It was held that he was entitled to compensation from 
the other co-sharers 

The rule does not apply to persons who are in- 
competent to contract 

(4) A person who finds goods belonging to an- 
other and takes them into his custody, is subject to the 
same responsibility as a bailee, that is, must lestorc 
him to the owner. 

(5) A person to whom money has been paid, or 
anything deliveied, by mistake or under coercion, must 
repay or return it A railway company refuses to de- 
liver up certain goods to the consignee, except upon the 
payment of an illegal charge for can lagc The consignee 
pays the sum charged in order to obtain the goods He 
is entitled to recover so much of the charge as was ille- 
gally excessive 

This rule does not apply to a mistake of law. 
Nor docs it appK' to monej paid under compulsion, 
or even under pressure, of legal proces': The money 
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paid under a decree cannot he recovered back in a fresh 
suit whilst the decree remains in force. But if the 
decree is reversed or superseded the amount paid under 
It IS recoverable 

S. 86 of the Indian Trusts Act, 1882, provides 
that where property is transferred in pursuance of a 
contract which is hable to rescission, or induced 
by fraud or mistake, the transferee must, on receiving 
notice to that effect, hold the property for the benefit 
of the transferor, subject to repayment by the latter of 
the consideration actually paid 

Obligation of person who has received advantage 
under void agreement or contract that becomes void. 

When an agreement is discovered to be void, or 
when a contract becomes void, any person who has 
received any advantage under such agreement or con- 
tract IS bound to restore it, or to make compensation 
for It, to the person from whom he received it. 

The above rule applies only to cases where an 
agreement is discovered to be void, or when a con- 
tract becomes void. It does not, therefore, apply to 
cases where there is a stipulation that, by reason of a 
breach of warranty by one of the parties to the con- 
tract, the other party shall be discharged from the 
performance of his part of the contract An insurance 
company is not, therefore, bound to refund to the heirs 
of the assured the premiums paid on the policy of life 
assurance where the assured had committed a breach 
of the warranty by making an untrue statement as to 
his age. Similarly, it does not apply to a case where 
one of the parties such as a minor known at the time 
so to be — being wholly incompetent to contract, there 
not only never was but there never could have been 
any contract It does apply where a transaction not 
void but voidable is repudiated by the person entitled 
to repudiate, as in the case of a sale of Hindu joint 
family property by the father on behalf of himself and 
a minor son. 
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A transferee of property which from its very 
nature is entitled to recover back his purchase money 
from the transferor, if the transfer is declared illegal 
and void. 

The above rule does not apply where one of the 
parties to a contract is incompetent to contract e g 
where one of the parties was a minor, or of unsound 
mind or a disqualified proprietor whose estate is under 
the management of the Court of Wards 

Contracts with coiporahoiis — Contracts with a 
corporation are often required by the Act creating it to 
be executed in a particular form, as, for instance, under 
seal. The question in such cases is whether the Act is 
imperative and not subject to any implied exception 
when the consideration has been executed in favour of 
the corporation If the Act is imperative and the con- 
tract IS not under seal, the fact that the consideration 
has been executed on either side does not entitle the 
party who has performed his part to sue the other on 
an implied contract for compensation Thus, section 
65 of the Indian Contract Act does not apply to cases 
where a person agrees to supply goods to, or do some 
work tor, a municipal corporation, and goods are sup- 
plied or the work done in pursuance of the contiact, 
but the contract is required by the Act under which 
the corporation is constituted to be executed in a 
particular form and it is not so executed In such cases 
the corporation cannot be charged at law upon the 
contract, though the consideration has been executed 
for the benefit of the corporation 

Agent — It is only the person w'ho has received 
any advantage who is bound to restore Where on the 
instructions of a principal an agent entered into a 
saction with a third party and paid money to a third 
party, it was held that the agent did not become liable 
to restore the money to the principal on the agreement 
being discovered to be void since it could not be said 
that the agent had received any advantage 
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Appropriation of payment 

A debtor may be indebted to the creditor in 
respect of several sums, e. g A borrows two sums of 
money, say Rs, 200/ — and Rs 400/ — at different 
-times A in this case is indebted to B in respect of two 
sums. In such a case when the debtor pays money to 
the creditor he may either (i) specifically appropriate 
or apply the payment to a particular debt or demand, 
or (ii) pay it generally in respect of his indebtedness 

If the debtor wants to apply or appropriate the 
payment to a particular debt, he must intimate the 
creditor expressly or impliedly by conduct of his intent- 
ion to do so at the time of the payment. The debtor 
cannot appropriate after he has made the payment. 
-The creditor is bound by the debtor’s appropriation 
and cannot treat the payment as being made in respect 
of some other debt or towards indebtedness in general. 

Where,- however, the debtor has omitted to in- 
timate and there are no other circumstances indicating 
to which debt the pa 3 anent is to be applied, the credi- 
tor may apply it at his discretion to any lawful debt 
actually due and payable to him from the debtor, whe- 
ther Its recovery is or is not barred by the law of limit- 
ation 

A was indebted to B for £ 100 which was barred 
by the Statute of Limitation, and £ 150 which was 
not barred A paid £ 15 without appropriating it to 
any particular debt B sued A for £ 250 on the two 
debts A pleaded as to the debt of £ 100 that it was 
barred and as to the debt of £ 150 a deduction of £ 15 
on account of the payment. If was held that as A did 
not appropriate the payment to the debt of £ 150, B 
could appropriate it generally on account and thus to- 
wards tlie barred debt of £ 100 Thus B, was held to 
be entitled to recover the £ 150 
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Bailment defined 

A “bailment” is the deliveiy of goods by one 
person to another for some purpose, upon a contract 
that they shall, when the purpose is accomplished, be 
returned or otherwise disposed of accoiding to the 
directions of the person delivenng them. The person 
who delivers the goods is teimed the bailor, the person 
who receives them the bailee The contiact of bail- 
ment deiives its name from a now obsolete French 
word, baiUeu which meant to put into the hands of or 
to deliver to Familiar examples of bailments aic the 
delivery of an aiticle to a tradesman or artificei to be 
repaired or worked on in the way of his trade or 
craft, and the handing of goods to a caiiicifor the 
puipose of being conveyed tiora one peison to anothei 
01 from one place to anothei 

A bailment is a contiact Paitics to a bailment 
mu^t be competent to contract- Patties under legal 
age may avoid contracts of bailment 
Delivery to bailee 

To constitute a contiact of bailment delivery 
must be made to the bailee The delivery may be 
eithei actual or constiuctixc A goc; to Davicos for 
his lunch and leaves his hat with the cloak loom 
attendant diitina the rime he i- haMnc his lunch 
The dchveix is actual A comes to book shop and 
buxs a bonk aircadx in the shop He then Icax'cs rhe 
book in the shop with the shop-ownci to --end it to 
his house Here though A did not actually hand 
over the book to the shop-oxxncr, yet the *;hop-oxvnor 
xvill be the bailee and A the bailor, becau'^c of tlic 



58 


BAILMENT 


implied contract made by the shop-owner to act as 
such. Delivery is consirucUve in this case. 

The most important thing about delivery is 
that the bailor must transfer his possession to the 
bailee. Thus, I can deliver my motor car to a garage 
as my bailee by simply giving the garage people a 
delivery order to the warehouse, where my car is 
stocked. Having regard to the course of dealings with 
the Railway Company the mere fact that a loading 
clerk m the employ of the Railway Company filled up 
a forwarding note and marked a number on it was 
held not to amount to delivery of goods to the Comp- 
any. It was further necessary that a number corres- 
ponding to the number of the forwarding note should 
be marked on the goods by a Railway official. 

A lady employed a goldsmith for the purpose 
of melting old jewellery and making new jewels 
Every evening she used to receive the half made jewels 
from the goldsmith and put them into a box which 
was left in a room in the goldsmith’s house, of which 
she retained the key. It was held that there was a 
re-dehvery of the jewels to the lady and that they 
were not in the possession of the goldsmith when 
during the night they were stolen 
Different kinds of bailments. 

The legal incidents of bailments may be con- 
veniently considered under three divisions, namely . 

1. Bailment which are exclusively for the 
benefit of the bailor, sometimes termed 
Voluntary or Gratuitous bailments, 

2 Bailments which are exclusively for the 
benefit of the bailee, and 

3. Bailments which are partly for the benefit 
of the bailor and partly for the benefit of 
the bailee. 

Voluntary bailments. 

These most commonly occur when goods are 
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delivered by one person to another to be taken care of 
for the bailor without reward or hire, or when goods are 
to be carried gratis In such a bailment there is no 
responsibility upon the bailee until he actually receives 
and accepts the subject matter of the trust A mere 
promise by him that he will take chaige of or will carry 
goods cannot be enforced For instance, if A promises 
to call at my house and collect goods lor the purpose of 
caring for them or taking them elsewhere, and fails to 
keep his promise, I have no claim against him But if 
my goods are actually delivered to and accepted by him 
he is under an obligation to use with respect to them 
while in his custody such a degree of diligence as a man 
of common prudence would exercise about his own 
affairs, and he will not be answerable for loss or damage 
to them unless it be proved that he has been guilty of 
either a breach of my express orders, gioss negligence 
or fraud. The fact that an article is lost oi damaged 
while in the possession of the bailee, raises a prnua facie 
presumption of misconduct against him, but he may 
rebut It by pioving that he was not to blame for the 
loss or damage, even if he is unable to show how it 
happened. Tf, however, the natuic of the tiiist is such 
as to imply the exeicise of skill by the b.ulce in what he 
undertakes to do, an omission to use that ^kill will be 
accounted against him as gioss negligence, and he will 
be liable to the bailoi for the consequences ot such 
omission A bailee must ictuin the bailed aiticle to the 
bailor or his nominee on demand, and can be sued toi 
damages for his failure to do so, unless such failure aiiscs 
from Its loss or destruction wnthoui anj default on his 
part, such as destruction in a purely accidental fiic or 
owing to some other unforeseen and uncontrollable 
happening He is not entitled to malic anj beneficial 
use of the aiticle without the consent of the bailor but 
such consent wull be implied it such usur is needful for 
the proper preservation or the article Thus, if A 
undertakes to take erre of my horse, he c.-n ride and 
use It so far as may be neccssarj for keeping tiic animrd 
in health A gratuitous bailee can chaige the bailor 
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his actual out-of pocket expenses in connection with the 
service he agreed to render, unless there was an express 
agreement to the contrary For instance, if A keeps his 
horse in B’s stable and B agrees to this without any 
remuneration, the horse has to be fed and looked after 
and A must pay to B all that the latter has to spend for 
keeping the horse even though B charges no remuner- 
ation for himself 

The bailor is bound to disclose to the bailee 
faults in the goods bailed, of which the bailor is aware, 
and which naturally interfere with the use of them, or 
expose the bailee to extraordinary iisks, and if he 
does not make such disclosure, he is responsible for 
damage arising to the bailee directly upon such faults 
This will, however, hardly arise in this class of bail- 
ment as the bailee is not entitled to make any beneficial 
use of the article without the consent of the bailor. 

A gratuitous bailment is terminated by the death 
either of bailor or of the bailee 

Gratuitous loan for use 

The second class of bailment arises where a 
chattel IS lent by its owner to some person for the 
express purpose of conferring a benefit upon the latter 
without any tangible advantage to the owner Exam- 
ples of this class are lending an umbrella to a friend on 
wet day and lending a bicycle or motor-car for a special 
purpose or a definite time In such bailments the 
borrower is not lesponsible for reasonable wear and 
tear, but, as he alone benefits, he is liable for negligence 
however slight, and must take the utmost degree of 
care in the use and preservation of the bailed chattel. 
He must return the chattel to its owner on demand, 
or after the agreed time or purpose of the loan has 
elapsed, or performed. If the bailee incurs any expense 
in the course of his user, egy for shoeing a horse or 
repairing a motor-car, be must bear such expense. He 
will not, however, be responsible if the return of the 
chattel becomes impossible for some reason beyond his 
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control, or which could not have been reasonably fore- 
seen by him If the owner of the bailed chattel knows 
of any defect in it which lendeis it unfit for the nurpo'c 
for which It IS lent, he must inform the bonowci 
thereof If he does not, and the boriower is imuicd bv 
leason of such defect, he can lecovcr damages ftom the 
lender If the borrowei allows a thud person to use the 
borrowed chattel without the express consent of the 
lender, he will be responsible to the lender for anv 
accident that may happen to it while in the hands of 
such third person 
Bailment for reward 

The third class of bailment namely, wheie both 
bailor and bailee derive benefit fiom the tiansaction, is 
that most frequently arising in business The most 
usual forms of such bailments aic contiacts ior the 
cainage of goods, which aie tieated m a sab.-equent 
chap tei, entiu sting goods to agents oi factors, contiacts 
for the custody of goods, as when goods arc put in a 
warehouse or furmtuic is stored in a depositor}, con- 
tiacts ior the hue of goods oi chattels, and contracts 
for woik to be done on goods or chattels, and contracts 
of pledge or pawn 

The mam feature of all bailments foi lew.ud. and 
that which distinguishes them from the othei two class- 
es, is that, apart ftom any special agreement betv cen 
the patties or from any statutory enlargement of the 
bailee’s responsibility, the bailee is only bound to use 
oidinary diligence, or, in other words, to do the best he 
can m the execution of liis trust, and consequently he is 
only liable if he fails to cxcicisc such care as a careful 
and vigilant man would exercise in the custody of his 
own goods of a similar character If he deals with the 
goods entiusted to him in a vay not authorised b} the 
bailor, he takes imon himself the risk of so doing, e g , 
if a warehouse man contracts to warehouse certain 
goods in a p.irticiilar warohovuc. and v ithout rhe b-’i- 
for's consent v.irenousc'. the Coods in another v .’re- 
house. and the> .ue de5tro>CJ b> fire while in -uch 
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Other warehouse, he will be liable in damages to the 
bailor, notwithstanding that he had taken all ordinary 
precautions against fire A bailee for reward is respon- 
sible for the negligence, fraud or intentional wrong 
doing of his servants or agents if committed within the 
scope of their employment or authority. In the case 
of loss or damage to the bailed articles, the onus of 
proof IS on the bailee to show that he used due care 
and diligence, not upon the bailor to prove negligence. 

Lien. 

As a general rule and apart from a special contract, 
where the bailee has, in accordance with the purpose 
of the bailment, rendered any service involving the 
exercise of labour or skill in respect of the goods bailed, 
he has a right to retain such goods until he receives 
the remuneration for the services he has rendered in 
respect of them A delivers a rough diamond to B, a 
jeweller, to be cut and polished, which is accordingly 
done. B is entitled to retam the stone till he is paid 
for the services he has rendered But if A gives cloth 
to B, a tailor, to make into a coat, and B promises A to 
deliver three months’ credit for the price, B is not en- 
titled to retain the cost until he is paid. 

Bankers, factors, wharfingers, attorneys of a 
High court and policy-brokers may, in the absence of 
a contract to the contrary, retam, as a security for a 
general balance of account, any goods bailed to them; 
but no other persons have a right to retain as a security 
for such balance, goods bailed to them, unless there is 
an express contract to that effect, 

A deposits a few shares to get an advance of 
Rs, 1,000/- from a bank A repays the advance later 
on. But It is found that A had previously taken an 
advance of Rs, 500/- without any security. The bank 
may retain the shares until A repays the previous 
advance of Rs. 500/- In the same way, a solicitor can 
retain all the papers and documents of client in his 
hands until he is paid his fees. A railway company 
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has a lien for its reasonable charges on all goods depo- 
sited with It foi safe custody, e ^ . at a cloak-room 

Goods retained on general hen cannot be sold 
for the realisation of dues They can only be retained 
Goods retained on paiticular hen can be sold if thcic 
is an agreement to that effect. 

Goods on hire 

An owner who lets out goods on hire is undei 
a duty to see that they are reasonably fit and suitable 
for the purpose for which they are to be used, and 
will be responsible to the hiiei for the consequences oi 
any defect, whether the bailor was or was not awaic 
of the existence of such faults in the goods bailed A 
hires a carnage of B The carnage is unsafe, though B 
is not aware of it, and A is injured B is responsible to 
A for the mjur}'. 

The obligations of the hirer are to pay the 
agreed rent or charge, to take reasonable care of the 
chattel to use it only foi the intended purpose, and to 
return it at the end of the agreed teim He is not 
responsible foi tan wear and tear, and if return 
becomes impossible because the chattel has perished 
through some cause for which he was not responsible, 
he will be excused For the special law governing 
hire-purchase contiacts. reference should be made to a 
subsequent chapter. 

Hire of work and labour. 

A bailment of this class arises under a contract 
in which one paitj' undci lakes to do something to a 
chattel belonging to the other party, m concidcration 
of a price, to be paid to hun c as when a watch is 
left with a jeweller, to be cleaned or repaired, a suit 
of clothes with a tailor to be repaired and pressed, or 
furniture with a cabin-’t-makcr to be renovated The 
obligations of the owner arc to pay the workman the 
aGrced pnee, or. if no price is agreed a rca«onnble 
rcmuncr.-'t’on for hi-' rime, .-kill and labour, and to nav 
for ail matenab necc-sar ’ loi the completion of the 
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work as ordered The workman is not entitled to 
charge for extras that were not rendered or assented to 
by the owner. The obligations of the workman are 
to exercise due skill and diligence in the performance 
of the work and to complete it in a workmanlike 
manner and in the stipulated time, or, if no time was 
agreed upon, in a reasonable time; to take ordinary 
care of the chattel as he would do with his own, and 
to return it m due course to the owner He will be 
excused if he can show that loss or damage was not 
due to any want of care on his part 

A person to whom a chattel is delivered in 
order that he may do work upon it (not with it) in 
the course of his trade, oi occupation, and who does 
such work, has a lien on the chattel for the amount of 
his reasonable and proper charges, and is not bound to 
return the chattel to its owner until such charges have 
been paid 

Finding articles. 

Many incidents of everyday life may give rise 
to an implied contract of bailment If a lost article is 
found, the finder of the article becomes a gratuitous 
bailee thereof for the true owner who may demand its 
return The fmder has no right to sue the owner for 
compensation for trouble and expense voluntarily 
incurred by him to preserve the article and to find out 
•the owner, until he receives such compensation, and, 
where the owner has offered a specific reward for the 
return of article lost, the finder may sue for such 
reward and may retain the article until he receives it. 

When a thing which is commonly the subject of sale 
is lost, if the owner cannot with reasonable diligence be 
found, or if he refuses, upon demand, to pay the lawful 
charges of the finder, the finder may sell it— 

(i) When the thing is in danger of perishing 
or of losing the greater part of its value, or, 

(ii) When the lawful charges of the finder, in 
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respect of the thing found, amount to two 
thirds of Its value. 

The person dishonestly misappropriating or con- 
verting to his own use any moveable property, is 
punishable with imprisonment or with fine, or with 
both, under the Indian Penal Code A person who 
finds property not in the possession of any other 
person, and takes such property for the purpose of 
protecting it for, or of restoring it to, the owner, does 
not take or misappropriate it dishonestly, and is not 
guilty of an offence, but he is guilty of the offence 
above defined, if he appropriates it to his own use 
when he knows or has the means of discovering the 
owner, or before he has used reasonable means to 
discover and given notice to the owner and has kept 
the property for a reasonable time to enable the 
owner to claim it. 

A finds a rupee on the high road, not knowing 
to whom the rupee belongs A picks up the rupee. 
A has not committed any offence. 

A finds a letter on the road, containing a bank 
note. From the direction and contents of the letter 
he learns to whom the note belongs. He appropriates 
the note. He is guilty of an offence. 

This law does not apply to the case of property 
of a passenger accidently left in a railway carriage and 
found there by a servant of the Company. 

If a lost article is found in private premises, it 
is the duty of the finder to hand the article to the 
owner or occupier of the premises, who thereupon 
holds it in trust as a bailee for the true owner, and 
must take reasonable care of the article In a case 
where a customer left a brooch in a shop, which was 
picked up by an assistant and handed to a shopwalker, 
who, instead of taking it to the office, put it in an 
unattended desk from which it was stolen, it was held 
that the proprietor of the shop was responsible for 
his servant’s negligence, and must pay damages to the 



66 


. . BAILMENT . 


owner of .the brooch.. A person who. finds a stray dog 
in the street must forthwith give notice of his find at 
the nearest police station. If an article is found in a 
public conveyance it should be handed to the driver or 
person in charge of the conveyance whose duty it is to 
hand the article to the police or to his employer. 
Windfalls. 

If the fruit from a tree growing m my garden 
drops into my neighbour’s garden, I am not entitled 
to collect It without his permission, and if I trespass in 
order to do so I am liable for any damage I may do 
My neighbour can, if he pleases, let the fruit lie where 
It fell, but if he takes it up he becomes a bailee thereof 
for my benefit, and, if he refuses to return the 
fruit to me on demand I can sue him for its value. 
The same rule applies to a golf or cricket ball hit on 
the private property. 

Bailment of pledges or pawns. 

“Pledge” is defined as a bailment of goods as 
security for the payment of a debt or performance of a 
promise The bailor here is called the “Pawnor” and 
the bailee is called the “Pawnee”. 

In ordinary cases the article is actually handed 
over, as in the case of a man pawning his watch with 
the pawnbroker. Constructive delivery may take place 
even where the subject matter remains in the possess- 
ion of the pawnor. Thus, delivery of the key of a 
warehouse in which goods are stored, or of the key of 
room containing furniture, dr giving delivery order 
directing a warehouseman to deliver goods to the paw- 
nee, are sufficient to constitute a bailment of pawn. 

It IS clear form the definition of “bailment” 
that there can be no pledge of goods unless there is an 
actual delivery of the goods. A loan, however, may be 
secured by a hypothecation of goods. Such a transac- 
tion does not require delivery of goods for its validity 
Rights of parties. 

The pawnee may rct:ein the goods pledged, not 
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only for payment of the debt or the performance of the 
promise, but for the interest of the debt, and all nece- 
ssary expenses incurred by him in respect of the posse- 
ssion or for the preservation of the goods pledged. 
But the pawnee cannot, unless there is a contract to 
the contrary, retain the goods pledged for any debt or 
promise other than the debt or promise for which they 
are pledged, but such contract, in the absence of any- 
thing to the contrary, shall be presumed in regard to 
subsequent advances made by the pawnee 

The pawnee is entitled to receive from the 
pawnor extraordinary expenses incurred by him for 
the goods pledged 

If the pawnor makes default in payment of the 
debt, or performances, at the stipulated time of the 
promise, in respect of which the goods were pledged, 
the pawnee may bring a suit against the pawnor upon 
the debt or promise, and retain the goods pledged as 
a collateral security , or he may sell the thing pledged, 
on giving the pawnor reasonable notice of the sale If 
the proceeds of such sale are less than the amount due 
in respect of the debt or promise, the pawnor is still 
liable to pay the balance If the proceeds of the sale 
are greater than the amount so due, the pawnee must 
pay over the surplus to the pawnor. 

Where the pawnor fails to pay the debt or per- 
form his promise at the stipulated time, he has the right 
to pay his debt or perform his promise at any time be- 
fore the sale of the goods pledged and redeem the 
goods ; but he must, in that case, pay, in addition, any 
expenses which have arisen from his default. 
Limitation. 

The period of limitation for a suit on the loan 
is three years from the date of the loan, whether the 
suit be to recover the original amount of the loan, or 
to recover the balance after sale of the thing pledged. 
And if the suit be in respect of a promise, the period 
js three years from the breach of the promise. And 
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where tiie suit is for the sale of the property pledged, 
the period of limitation is six years from the date of 
the pledge. 

Pledge by mercantile agent. 

Where a mercantile agent is, with the consent 
of the owner, in possession of goods or the documents 
of title to goods, any pledge made by him, when acting 
m the ordinary course of business of a mercantile 
agent, is as valid as if he were expressly authorised by 
the owner of the goods to make the same, provided that 
the pawnee acts m good faith and has not at the time 
of the pledge notice that the pawnor has not authority 
to pledge. 

Pledge by person in possession under voidable contract 

When the pawnor has obtained possession of 
the goods pledged by him under a contract, voidable at 
the option of the lawful owner on the ground of fraud, 
misrepresentation or coercion, or on the ground of 
undue influence, but the contract has not been rescinded 
at the time of the pledge, the pawnee acquires a good 
title to the goods, provided he acts in good faith and 
without notie of the pawnor’s defect of title 

When goods have been obtained by fraud the 
person who has so obtained may either have no title at 
all, or a voidable title, according to the nature of the 
transaction If the nature of the fraud is such that 
there never was a contract between the parties, the 
person who so obtains the goods has no title and can give 
none. Thus if A represents to B that he is acting as 
agent for C, and B relying on that representation 
dehvers goods to A as a buyer, there is not a voidable 
contract between A and B, but no contract at all. No 
property passes to A, and he can neither make a valid 
sale nor a valid pledge. 

Pledge where pawnor has only a limited interest. 

When a person pledges goods in which he has 
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only a limited interest, the pledge is valid to the extent 
of that interest 

Bailor entitled to increases or profit from goods bailed. 

In the absence of any contract to the contrary, 
the bailee is bound to deliver to the bailor, or according 
to his directions, an increase or profit which may have 
accrued from the goods bailed For instance, where 
A leaves a cow in the custody of B to be taken care 
of and the cow has a calf, B is bound to deliver the 
calf as well as the cow to A 

Right of action. 

If a third person wrongfully deprives the bailee 
of the care or possession of the goods bailed, or does 
them any injury, the bailee is entitled to use such 
remedies as the owner might have used in the like case 
if no bailment had been made, and either the bailor or 
the bailee may bring a suit against a third person for 
such deprivation or injury 

Whatever is obtained by way of relief or com- 
pensation in any such suit shall, as between the bailor 
and the bailee, be dealt with according to their respe- 
ctive interests. 

Saftey Deposit Companies 

In financial centres a new business has arisen in 
recent years Banks and companies especially incorpo- 
rated for the purpose offer to rent strong boxes and 
lockers placed in fireproof and burglar-proof vaults to 
which the lessees have access at all hours fixed for the 
purpose Whether the relation of bailor and bailee is 
thereby created between a lessor and a lessee is still an 
open question, but the prevailing view in America 
seems to be that it does create that relationship While 
there is no actual delivery of goods to the depositary, 
the vault and the boxes or lockers contained therein 
are in the possession and under the general control of 
the Bank or the Comany The company as well as the 
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owner of the valuables deposited has a key to the pri- 
vate box or locker of the depositor and the two must 
cooperate in the unlocking of the box or the locker. In 
a case leported as National Safety Deposit Co. v Stead, 
the Court said “Where a safety deposit company leases 
a safety deposit box oi safe and the lessee takes posses- 
sion of the box or safe and places therein his securi- 
ties or other valuables, the relation of bailee and bailor 
is created between the parties to the transaction as 
to such securities or other valuables The fact that the 
safe deposit company does not know the character or 
description of the property does not change that rela- 
tion any more than the relation of a bailee who should 
receive a trunk from bailor for safe-keeping would be 
changed by reason of the fact that the trunk was locked 
and the key retained by the bailor’” 

Reference should also be made to the terms and 
conditions relating to the particular safe-deposit vault 
which the depositor signs before the key is handed 
over to him 

Warehousemen and Storage Companies. 

A person who keeps a place for the storage of 
goods for a compensation is a warehouseman or storage- 
keeper Most warehouses operate their business as 
private enterprises Private warehousemen may select 
their customers They are not required to accept goods 
for storage if they do not so desire. 

Warehousemen commonly issue receipts for goods 
stored with them These warehouse receipts ordinarily 
are made payable to the customer’s order and may be 
transferred They are not generally recognized as nego- 
tiable instruments The purchaser takes the same right 
to the property which die orginal bailor had, with the 
additional right to sue the transferor if the title proves 
defective 

A warehouseman has a hen on the property for 
his charges The warehouseman or storage- keeper must 
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INDEMNITY. GUARANTEE & SURETYSHIP. 

Indemnify and guarantee. 

A contract by wMcb one party promises to save 
the other from loss caused to bun by the conduct of 
the promisor himself, or by the conduct of any other 
person, is called a ‘‘contract of indemnity"'. A con- 
tracts to indemnify against the consequences of any nro- 
ceedings which C may take against B in respect of a 
certain sum of 200 rupees. This is a contract of indem- 
nity. 

A "contract of guarantee*’ on the other hand is a 
contract to perform the promise, or discharge the lia- 
bility, of a third person in case of his default The per- 
son who gives the guarantee is called the "surety*’, the 
person in respect of whose default the guarantee is 
given is called the ‘‘principal debtor ’. and the person to 
whom the guarantee is given is called the "creditor". A 
guarantee may be either oral or wrictetL To take an 
example. A guarantees to B that if he lends Bs. 1,000/- 
to C, C shall pay the amount within the stiniilated 
time in accordance with his agreement, failing ‘which A 
shall make good that amount, or in case of an ordinary 
agreement of sale of goods A guarantees to B that if 
he gives credit to C in connection with the goods he 
sells to C for a particular duration. C shall pay the 
cost of the goods B sells to him, failing which he (A) 
shall be responsible to make good the amount due 
either in full or up to certain limit. In both these cases 
there is a contract of guarantee. A is surety. B the 
creditor and C the principal debtor. 

It is to be observed that in a contract of inde- 
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muity the promisor undertakes a primary and not a 
secondary liability. In consideratson of a certain pre- 
mium Lloyds Insurance Co undertakes to make good 
any loss which may be caused to A in case the ship or 
the cargo are lost on the sea, Lloyds Company has 
the primary liability of covering the loss of A. If A 
enters into a contract with B, and C, without any 
communication with B, undertakes for a consideration 
moving from A, to indemnify A against any damage 
that may arise from a breach of B’s obligation, this wiU 
not make C a surety for B, or give him a right of action 
in his own name against B in the event of B’s default In 
a contract of guarantee there must always be three 
parties, namely, the surety, the creditors, and the prin- 
apal debtor. 

The difference is well illustrated by a case re- 
ported as Guild V Conrad. In that case the defendant 
requested the plaintiff to accept the bills of exchange 
of a firm of Demerara marchants and promised that he 
would, if necessary, meet the bills at maturity, le -A the 
firm of Demerara merchants failed to met the bills, the 
defendant would meet them Obviously, the habihty 
of the defendant was secondary and as such the con- 
tract was a contract of guarantee. Subsequently, the 
firm of Demerara merchants fell into difficulties and 
the defendant asked the plaintiff to accept the bills of 
exchange drawn by the said firm and promised that he 
would supply funds in any event to meet the bills at 
maturity. In the latter contract the defendant apparen- 
tly undertook the primary liability and the contract 
was, therefore, a contract of indemnity 

Consideration for guarantee 

Like any other contract, a contract of guarantee 
or suretyship, must have consideration and may be 
invalidated by total failure of the consideration, as 
where the consideration for an mtended guarantee was 
postponing the sale of the debtor’s goods, but the 
creditor was unable to stop the sale for want of the 
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consent of other necessary parties, or where the consid- 
eration was withdrawal of a criminal prosecution aga- 
inst the debtor, but the court would not sanction the 
withdrawal, the offence being non-compoundable. 

Anything done, or any promise made, for the 
benefit of the prmcipal debtor may be a sufficient con- 
sideration to the surety for giving the guarantee. B 
requests A to sell and deliver to him goods on credit 
A agrees to do so. provided C will guarantee the pay- 
ment of the price of the goods. C promises to guara- 
ntee the payment in consideration of A’s promise to 
deliver the goods, This is a sufficient consideration 
for C's promise. Similarly, if A sells and deHvers goods 
to B and C afterwards requests A to forbear to sue B 
for a year, and promises that if he does so. C will pay 
for them in default of payment by B, A agrees to for- 
bear as requested, this is a sufficient consideration for Cs 
promise But if A sells and delivers goods to B. and 
C afterwards, without consideration, agrees to pay for 
them in default of B. the agreement is void. 

Lendmg money or supplying goods to the prin- 
cipal debtor and forbearing to sue him are by far the 
commonest forms of consideration for a surety's con- 
tract Forbearance to execute a decree against the debtor 
is also a common form. It is, however, doubtful if the 
contract of surety is for consideration where a person 
becomes surety for the payment of the rent due by the 
lessee after a lease had been executed. 

Surety’s liability. 

The liability of the surety is co-extensive with 
that of the principal debtor, unless it is otherwise pro- 
vided by the contract. The creditor is not hound to 
exhaust Ms remedy against the prindpd before suing 
surety, and a suit may be mamtained against the 
surety, though the principal has not been sued. A 
guarantees to B the payment of a biU or exchmge by 
C the acceptor. The bill is dishonoured by ^Ais 
liable not only for the amount of the biU. but also for 
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any interest and charges which may have become due 
on it 

A gives the following promisory note to B 

New Delhi, December 2nd, 1946 
Thirty days after date I promise to pay to the order 
of B Dive hundred rupees for value received 

Signed A, 

Signed 0, Surety 

This note constitutes an obligation of surety- 
ship in which B is creditor, A is principal and C is 
surety C’s obligation is the same as that of A, his 
principal. By signing this not as surety, C does not 
bind himself to pay on condition that A does not or 
cannot pay the note when due but binds himself to 
pay the note when due. His obligation is the same as 
the obligation of A His obligation is not conditioned 
upon A’s failure or inabihty to pay. 

A guarantees to B the payment of rent becom- 
ing due from B to C. B fails to pay the rent A is liable 
for the rent, but not for interest on the rent, unless 
the bond contained some such words as with interest 
thereon” 


Z writes to A, who holds B’s promissory note, 
that B will pay the principal and interest within three 
months, “if he does not so pay, I shall have the no e 
assigned to my name and pay you the pnncipal an 
interest” This is not a special contract of guarantee, 
but an ordinary contract of suretyship in which terms 
implied by law are expressed, accordingly both L and 
B are liable to A. 

A man may make himseH a surety ‘with a to 
on the amount of his liability, for the whole a to 
exceeding that limit”; and a guarantee of ^ 
unt for an ascertained debt is preramed to ® 
ntee for the whole But “where the surety given 
a continuing guarantee, limited in amoun , 

IS as between the surety and the creditor 
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rued, both at law and in equity, as applicable to a part 
only of the debt co-extensive with the amount of his 
guarantee. Thus, where A guaranteed Z against trade 
debts to be contracted by M “as a running balance of 
account to any amount not exceeding £ 400,” and M 
became indebted to Z for £ 625 and made a composition 
with his creditors for 8 s 7 d. in the pound, leaving a 
balance of £ 365 due to Z, it was held that, as between 
A and Z, A was entitled to deduct from that balance 
the amount of the dividend paid upon £ 400, the 
maximum of A’s guarantee, and was liable to Z only 
for the difference. 

A’s surety is not discharged from liability by 
the mere fact that the contract between the principal 
debtor and creditor was voidable at the option of the 
former and was avoided by the former. And where the 
original agreement is void, as in the case of minor’s con- 
tract, the surety is liable as a principal debtor, for in 
such a case the contract of the so-cdled surety is not 
a collateral, but a principal contract. 

In the case of an agreement guaranteeing an 
employer against loss by the misconduct of a person 
employed as agent of the guarantor, the loss to be reco- 
verable in a suit against the guarantor must be shown 
to have arisen from misconduct on the part of the 
agent in connection with the business of the agency, 
and to be within the scope of the agreement 
Continuing guarantee. 

A guarantee which extends to a series of transa- 
ctions which IS to be performed by the principal debtor 
IS called a “continuing guarantee’’ A guarantees pay- 
ment to B, a tea-dealer, to the amount of £ 100 for any 
tea he may from time to time supply to C Here the gu- 
arantee relates to a series of supplies coming from B to 
C. B supplies C with tea to the value of £ 100/- and C 
pays B for it Afterwards B supplies C with tea to the 
■value of £ 200/-. C fails to pay. The guarantee given 
by A was a continuing guarantee and he is accordmgly 
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liable to B to the extent of £ 100/- 

B becomes surety under bond to Government 
for the treasurer of a Collectorate The Collector yearly 
examined the accounts and struck a balance which he 
certified to be correct. B on each occasion executed 
a new bond, but the old bonds were not cancelled or 
given up. On subsequent inquiry, the treasurer was 
discovered to have embezzled moneys during each year. 
It was held that, on such discoveries being made, B was 
still liable under the old bonds, there having been no 
novation. 

A guarantee of the fidelity of a person appointed 
to a place of trust in a bank is not a continuing guaran- 
tee Nor IS a guarantee for the payment by mstal- 
ments of a sum certain within a definite time 

Revocation of continuing guarantee. - A continu- 
ing guarantee may be revoked at any time by the sure- 
ty, as to future transactions, by notice to the creditor 
After such revocation the surety is not liable for future 
transactions, but still remains liable for all transactions 
completed before his notice of revocation reached the 
creditor A, in consideration of B's discounting, at A’s 
request, bills of exchange for C, guarantees to B for 
twelve months, the due payment of all such bills to 
the extent of Rs 500/- A revokes the guarantee after 
three months. But before the revocation B has disco- 
unted bills for C to the extent of Rs 2,00/- The revo- 
cation discharges A from all future liability to B for 
any subsequent discount. But A is liable to B for the 
two thousand rupees on default of C. 

Deat/i of Surety — The death of a surety puts 
to an end a continuing guarantee as regards all future 
transactions unlese there is any contract to the con- 
trary. 

Rights of surety. 

The surety is entitled to proceed against the 
principal debtor in the same way as the creditor when 
the surety pays or performs all that he is liable for 
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upon default of the princiual debtor. He is invested 
m this respect with all the rights of the creditor. 

If the principal debtor gives any security to the 
creditor at the time of the contract, the surety is 
entitled to the benefit of every such security. If the 
creditor loses or parts with the security without the 
consent of the surety, liability of the surety is reduced 
to the extent of the value of the security C advances 
to B, his tenant, 2,000/-rupees on the guarantee of A 
C has also a further security for the 2,000/- rupees by 
mortgage of B’s furniture C cancels the mortgage. B be- 
comes insolvent and C sues A on his guarantee, A is 
discharged from liability to the amount of the value of 
the furniture Similarly, where C, a creditor, whose 
advance to B is secured by a decree, receives also 
guarantee for that advance from A and C afterwards 
takes B’s goods in execution under the decree, and 
then, without the knowledge of A withdraws the exe- 
cution, A IS discharged. 

Discharge of surety. 

The liability of the surety for the default of the 
principal debtor is terminated or discharged in any 
one of the following cases. — 

(1) By vanatiofi of the original contract . — When 
the principal debtor and the creditor vary in any way 
the terms of their original contract by a subsequent 
agreement, the old contract is discharged, and along 
with It the liability of the surety, as to transactions 
subsequent to such variation, is also discharged, pro- 
vided the variance was made by the creditor and the 
principal debtor without the consent of the surety, C 
agrees to appoint B as his clerk to sell goods at a yearly 
salary upon A’s becoming surety to C for B’s duly 
accounting for money received by him as such clerk. 
Afterwards C and B vary the terms of the employment 
contract without A’s consent by stipulating thatB 
should be paid a commission on the goods sold by him 
instead of a yearly salary. If after this variation B fails 
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to account for the goods he sold, A will not be liable 
to C, as C and B have made a variance in the terms of 
the original contract without A’s consent. 

(2) By tJie discharge or release of the fnnctpal 
dehtoi If the liability of the principal debtor is dischar- 
ged, the liability of the surety is also discharged The 
liability of the principal debtor is discharged when 
either the creditor releases him by a fresh contract, or 
the creditor does something which amounts to a breach 
of contract and thus effects a discharge of the principal 
debtor, A gives a guarantee for B to C for the pay- 
ment for goods to be supplied by C to B C supplies 
goods to B and afterwards B gets into financial 
difficulties and contracts with C to transfer to him B’s 
property in consideration of C releasing B from his 
liability to pay for the goods Here B is released from 
his debt on account of the goods supplied by C, and A 
is also discharged from his liability as the surety 
Similarly, a breach of contract by the creditor dischar- 
ges the principal debtor and along with him the surety 
A contracts with B to grow crops of mdigo on A’s 
land and to deliver it to B at a fixed rate and C guara- 
ntees A’s performance of the contract B diverts a 
stream of water which is necessary for irrigation of A’s 
land, and thereby prevents A from performing the 
contract Here B’s act amounts to an antiapatory 
breach of contract as he makes the performance of the 
contract by A impossible A will, therefore, be dischar- 
ged from all liability, and with him C will also be 
relieved of all liabilities as the surety. 

(3) By the creditor compounding, giving time, or 
agreeing not to sue the principal debtor If the creditor 
comes to terms, or settles with the principal debtor, or 
if the creditor extends the time during which the 
principal debtor must pay or perform his contract, or if 
the creditor agrees with the principal debtor to sue him 
the surety IS discharged and dl his liability as the surety 
is terminated 
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(4) By the creditor's act or omission impairing 
surety's eventual remedy If the creditor does an act 
which interferes with the rights of the surety, or if the 
creditor does not do some thing which it is his duty to 
do, with the result that the surety is put to difficulty 
in enforcing his rights against the principal debtor, the 
surety is discharged A puts M as apprentice to B 
and gives a guarantee to B for M’s fidelity B promises 
on his part that he will, at least once a month, see M 
make up the cash, B omits to see this done as promised 
and M embezzles the cash. A is not liable to B on his 
guarantee as B did not do what was his duty under the 
contract, namely, seeing M make up the cash at least 
once a month 
Surety not discharged 

Where a contract to give time to the principal 
debtor is made by the creditor with a third person, and 
not with the principal debtor, the surety is not dis- 
charged C, the holder of an overdue bill of exchange 
drawn by A, as surety for B, and accepted by B, con- 
tracts with M to give time to B. A is not discharged. 

As already stated, mere forbearance on the part 
of the creditor to sue the principal debtor to enforce any 
other remedy against him does not, in the absence of 
any provision in the guarantee to the contrary, discharge 
the surety. B owes to C a debt guaranteed by A The 
debt becomes payable C does not sue B for a year after 
the debt has become payable A is not discharged from 
his suretyship. 

Joint debtors and co-sureties 

Where two persons contract with a third person 
to undertake a certain liability, and also contract with 
each other that one of them shall be liable only on the 
default of the other, the third person not being a party 
to such contract, the liability of each of such two persons 
to the third person under the first contract is not 
affected by the existence of the second contract, 
although such a third person may have been aiy^re of its 
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existence. A and B make joint and several promissory 
note to C. A makes it in fact, as surety for B, and C 
knows this at the time when the note is made The fact 
mat A, to the knowledge of C, made the note as surety 
for B, IS no answer to a suit by C against A upon the 
note. 

Where there are co-sureties, a release by the cre- 
ditor of one of them does not discharge the other, neither 
does It free the surety so released from his responsibility 
to the other sureties 

Where two or more persons are co-sureties for 
the same debt or duty, either jointly or severally, and 
vmether under the same or different contracts, and whe- 
ther with or without the knowledge of each other, the 
co-sureties, in the absence of any contract to the 
contrary, are liable, as between themselves, to pay 
each an equal share of the whole debt, or of that 
part of It which remains unpaid by the pnncipal debtor 
A, B and C are sureties to D for the sum of 3,000 rupees 
ler^ to E E makes default m payment. A, B and C are 
liable, as between themselves, to pay 1,000 rupees each 

Co-sureties who are bound in different sums are 
liable to pay equally as far as the limits of their respec- 
tave obligations permit A, B and C as sureties for 
D, enter into three several bonds, each in different pen- 
^ alty, namely, A in the penalty of 10,000 rupees, B in that 
of 20,000 rupees, C in that of 40,000 rupees, conditioned 
for D’s duly accounting to E. D makes default to 
the extent of 40,000 rupees. A is liable to pay 10,000 
rupees, and B and C 15,000 rupees each. 

Where a person gives a guarantee upon a con- 
tract that a creditor shall not act upon it until another 
person has joined in it as co-surety, the guarantee is 
not valid if that other person does not join. 

Implied promise to indemnify surety. 

In every contract of guarantee there is an implied 
promise by the principal debtor to indemnify the su- 
?6ty, and the surety is entitled to recover from the 
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principal debtor whatever sum he has rightfully paid 
under the guarantee, but no sums which he has paid 
wrongfully. B is indebted to C and A is surety for 
the debt. C demands payment from A, and on his 
refusal sues him for the amount. A defends the suit, 
having resonable grounds for doing so, but is compe- 
lled to pay the amount of the debt with costs. He can 
recover from B the amount paid by him for costs, as 
well as the principal debt. On the other hand, A guran- 
tees to C to the extent of 2,000 rupees, payment for 
rice to be supplied by C to B. C supplies to B rice to a 
less amount than 2,000 rupees, but obtains from A 
payment of the sum of 2,000 rupees is respect of the 
rice supplied. A cannot recover from B more than the 
price of the rice actually supplied 
Rights of indemnity-holder when sued. 

The promisee in a contract of indemnity, acting 
within the scope of his authority, is entitled to re- 
cover from the promisor — 

(1) all damages which he may be compelled to 
pay in any suit in respect of any matter to which the 
promise to indemnify applies ; 

(2) all costs which he may be compelled to 
pay in any such suit if, in bnnging or defending it, he 
did not contravene the orders of the promisor, and 
acted as it would have been prudent for him to act in 
the absence of any contract of indemnity, or if the 
promisor authorised him to bring or defend the suit ; 

(3) all sums which he may have paid under 
the tp rms of any compromise of any such suit ; if the 
compromise was not contrary to the orders of the pro- 
misor, and was one which it would have been prudent 
for the promisee to make in the absence of any con- 
tract of indemnity, or if the promisor authorised him 
to compromise the suit. 

Bankruptcy of promisee — B has a claim upon A, 
but in respect of that claim A has a right to be in- 
demnified by C, A goes bankrupt. A s trustee in 
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bankruptcy can force C to pay the amount of the 
claim to him, but the sum received by virtue of the 
indemnity, must be applied exclusively in paying that 
debt against which the debtor was entitled to be in- 
demnified. 

Rights of the promisor 

The rights of a promisor are analogous to the 
rights of a surety noted on page 77, namely, that a surety 
IS entitled to the benefit of every security which the 
creditor has against the principal debtor at the time 
when the contract of suretyship is entered into, 
whether the surety knows of the existence of such 
security or not , and, if the creditor loses, or, without 
the consent of the surety, parts with such securi- 
ty, the surety is discharged to the extent of the value 
of the security. 

Invalid guarantees 

Any guarantee which has been obtained by 
means of misrepresentation made by the creditor, or 
with his knowledge and assent, concerning a material 
part of the transaction, is invalid Thus, where a 
surety guarantees an agent’s existing and future habih- 
ties in account with his employer, and the agent is in 
fact already indebted to the employer for more than 
the full amount of the guarantee and the statements 
made about his position are calculated to mislead, 
though not false in terms, this is evidence of material 
misrepresentation on the creditor’s part. 

Any guarantee which the creditor has obtained 
by means of keeping sdence as to material circumstance 
is invalid A guarantees to C payment for iron to be 
supplied by him to B to the amount of 2,000 tons B 
and C have privately agreed that B should pay five 
rupees per ton beyond the market price, such excess to 
be applied in liquidation of an old debt. This agree- 
ment is concealed from A. A is not liable as a surety. 
Administration and surety bonds 

The liability of sureties under an adnjinisteatioij 
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bond does not depend on the validity or invalidity ot 
the grant Nor is the bond void merely because 
adminisaration was obtained by misrepresentations of 
which neither the court nor the sureties were aware 
The same principle applies to surety bonds passed 
under the Guardian and Wards Act. 

Contract of a guarantor 

Any one who agrees to answer for the debt, 
or obligation of another upon condition that the other 
does not or cannot pay the debt or upon any condition 
whatever is a guarantor. For example, A gives B the 
following promissory note : 

New Delhi December 2nd, 1946 
Sixty days after date, I promise to pay B, or order, one 
hundred rupees for value received 

Signed — ^A, 

The back of the note contains the following 
statement : 

I guarantee the payment of this note when due 

Signed — C. 

The contract of C is that of a guarantor. If A 
fails to pay the note when due and B demands pay- 
ment of A and promptly notifies C of A’s failure to 
pay, C is liable. Technically, C need not be notified, 
liut it IS good business practice to give him notice, 
C’s habihty depends upon A’s failure to pay the note 
when due. C’s liability is a conditional one as dis- 
tinguished from the liability of a surety which is 
absolute. 

Contracts of guaranty are commonly used in 
commercial affairs. In obtaining credit contracts of 
guaranty are common. They may be used apart from 
promissory notes or negotiable instruments. Any 
kind of an obligation or contract of another may be 
guaranteed. A retail merchant desires to purchase 
2,000 rupees worth of goods from B, a wholesaler. B 
does not know A but he does know C, a friend of A. 

B offers to sell A the goods on credit on condition 
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that A furnish him a letter of guaranty signed by C. A. 
furnishes B the following guaranty, signed by C *. 

New Delhi, December 2nd, 1946 

Mr B, 

Bombay. 

On condition that you sell A on order of goods which he 
may select, I hereby guarantee the payment of the amount thereof, 
not to exceed 2,000 rupees in amount 

By this contract, C binds himself to pay B the 
purchase price of the goods, not exceedmg 2,000 
rupees, if A fails to pay same 

Contracts of guaranty are of many kinds. They 
are frequently given to secure contracts of personal 
service, for the construction of buildings, for mer- 
cantile transactions, or in fact for any kind of business 
transaction. 



CHAPTER IV. 

PRINCIPAL AND AGENT 

Agency - principal and agent. 

Agency is the term applied to the legal relation 
existing between persons who transact business or per- 
form duties through representatives. Few duties are 
performed and few business transactions are completed 
solely through the personal effort of the interested 
parties Most business dealings are completed in part, 
at least, by representatives or agents Corporations 
must act through agents Individuals as well as the 
smaller busmess concerns, perform many of their duties 
and make many of their contracts through representatives 
or agents. The law relating to agency next to the law 
of contracts, is probably the broadest as well as the most 
important branch of commercial law. Its application is 
almost universal 

An agent is one employed to do any act for another 
or to represent another in dealings with third persons. 
The person for whom the agent acts or whom he repre- 
sents is called the principal. The legal relationship 
existing between the principal and the agent and the 
principal, agent, and third person, constitutes the law of 
agency The foundation of the law of agency is the 
principle that what a person does by another he does 
himself- Quifacit per alirem facit per se A person can 
do by an agent all that a person wants to do or is com- 
pelled to do excepting those that can be performed only 
personally, as when a painter undertakes to paint a 
portrait himself 

Capacity to appoint or act as an agent. 

Any person who is of the age of majority accord- 
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ing to the law to which he is subject and who is of sound 
mind, may employ an agent Thus, contracts made 
by an agent on behalf of an infant or a lunatic 
will not bind the infant or the lunatic unless they 
are contracts which would bind the estate of the 
infant or a lunatic if they were made by himself on 
his own behalf Similarly, a person who has a limited 
capacity to contract cannot make a contract by an 
agent which he cannot make personally A company, 
for instance, can enter into only such contracts as are 
within the powers granted by its memorandum If a 
company makes a contract falling outside these powers 
by one of its agents, such a contract will not bind the 
company. The essence of agency proper is that the 
agent has no rights and duties under the contract He 
IS merely a medium through whom the principal is 
connected contractually with third persons As bet- 
ween the principal and third persons, the act of an 
agent is looked upon as the act of the principal who 
authorised it Any person may therefore act as an 
agent. But a minor or a person of unsound mind cannot 
be appointed to act as an agent to a principal so as to 
be personally liable to the principal 

Creation of agency. 

No consideration is necessary to create an agency. 
Where a person agrees to be an agent the contract of 
agency is created and the relation of principal and 
agent is constituted between the parties It is not 
material whether the offer on the part of the agent is 
simply gratuitous and without any consideration 

The relation of agency being a contractual relat- 
ion, It exists, and can only exist, by virtue of the express 
or implied assent of both the principal and the agent, 
except in certain cases in which the relation is imposed 
by operation of law The relationship of prmcipal and 
agent may thus be constituted — 

(a) by express appointment by the prmcipal, or 
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by a person duly authorised by the principal to make 
such appointment; 

(b) by implication of law from the conduct or 
situation of the parties, or from the necessity of the 
case; 

(c) by subsequent ratification by the principal 
of acts done on his behalf; or 

(d) by the principal being estopped from de- 
nying tihe authority of the agent. 

Express authority . — An authority is express 
when It is given by words spoken or written. Express 
appointment of an agent by the principal may thus be 
made by deed duly drawn up and executed and regis- 
tered or It may be made in writing only or even verb- 
ally. No paiticular form is necessary. 

Where an agent is to act under the provisions 
of some statute and such statute requires that the ap- 
pointment of the person so authorized to act must be 
made in some special form, that form should be strict- 
ly adhered to inorder to entitle such person to act 
under it. An instance of this rule is the appointment 
of a pleader to act for any person in any court, which 
under the Code of Civil Procedure must be in writing 
signed by such person or by his recognized agent or by 
some otdier person duly authorised by or under a 
power-of-attorney to make such appointment Again, 
every document to be registered under the Indian Re- 
gistration Act, 1908, whether such registration be com- 
pulsory or optional, must be-presented for registration 
either by the executant himself or his representative 
or assignee, or by the a^ent of such executant, repre- 
sentative or assignee, dvly authorized by a power of 
attorney executed and authenticated Such power of 
attorney, if the principal resides m any part of British 
India where the Indian Registration Act, 1908, is in 
force must be executed before and authenticated by 
the Registrar or Sub-Registrar within whose district or 
sub-district the principal resides or if the principal 
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resides m any other part of British India, it must be 
executed before and authenticated by any Magistrate 
or the principal does not reside in British India it must 
be executed before and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, British Consul 
or Vice-Consul, or representative of His Majesty, or 
of the Central Government. Persons who by reason 
of bodily infirmity are unable to attend without risk of 
serious inconvenience, who are in jail under civil or 
criminal process, and who are exempt m law from per- 
sonal appearance in court, are exempted from personal 
appearance before the Registrar, Sub-Registrar or Magis- 
trate for this purpose and in this case the Registrar or 
Magistrate as the case may be, if satisfied that the 
power-of-attorney has been voluntarily executed by 
the person purporting to be the principal, may attest 
the same without requiring personal attendance of the 
principal. These provisions of the Indian Registration 
Act are imperative Consequently, where a registered 
document purports to have been presented for regis- 
tration by an agent not holding a power of attorney 
executed and authenticated as above, the defect is not 
only a defect of procedure but one that invalidates the 
registration and makes the deed ineffective 

Implied authority — An authority is said to be 
implied when it is to be inferred from the circumstances 
of the case , things spoken or written and the usage or 
ordinary course of dealing are such circumstances 
from which authority is to be inferred A has a studio 
where various customers come to have their photo- 
graphs taken A does not manage the studio himself. 
It IS managed by B, who takes orders from customer?, 
purchases chemicals and photographic gopds from 
others and pays for them out of A’s funds with A’s 
knowledge B has an imphed authority under such 
circumstances to enter into contracts on behalf of A in 
respect of the business of the studio 

The agency constituted by implication rests 
solely on estoppel. Where any one has so acted as 
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from his conduct to lead another to believe that he 
has appointed a particular person as his agent, and 
knows that other person is about to act in that behalf, 
then he will be estopped from disputing the agency. 
It is, however, to be remembered that except in the 
cases of necessity, no authority results merely from the 
relationship and a relation like any other stranger re- 
quires appointment and authorization to constitute him 
an agent For instance, a son has no authority as such to 
lend his father’s property and there is no presumption 
that such authority has been given to a son. It may be 
shown that authority to act as agent has been given to 
a son expressly, or the same may be inferred from the 
conduct of the father tending to show that he reposed 
such confidence and entrusted such discretion to the 
son as to make the third party to infer that the son 
acted as the agent of his father. So also, a parent as 
such, whether father or mother, is not per se an agent 
of the child, whether the child be infant or adult 
When the child is a minor the parent as such has no 
greater authority than as a naturd guardian. When 
he is adult he may appoint his parent an agent as he 
can do in the case of any other person 

The same applies to the relationship of husband 
and wife. Neither the husband nor the wife has, by 
virtue of the marriage alone, any implied power to act 
as an agent of the other. This power must be conferr- 
ed expressly or by imphcation in the same way as in 
the case of a stranger. Where a husband and wife 
live together, the mere fact of cohabitation raises a pre- 
sumption that she has authority to pledge his credit 
for necessaries suitable to the style in which they live; 
but there is no presumption of authority to borrow 
money in his name, even for the purpose of purchas- 
ing necessaries for the price of which he would have 
been liable if they had been bought on his credit The 
presumption of authority arising from co-habitation 
may be rebutted by proof (a) that she had not in fact 
authority to pledge his credit; or (b) that she was already 
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adequately provided with necessaries, or that her hus- 
band had made her a sufficient or agreed allowance 
therefor. 

The liability of a husband for his wife’s debts 
depends on the principles of agency, and he can only 
be liable when it is shown that he has expressly or 
impliedly sanctioned, what the wife has done 

Where a wife, who is living with her husband, 
has the management of the household, she is his 
general agent in all household matters, and has implied 
authority to pledge his credit for all such things as are 
necessary in the ordinary cause of such management, 
and are usually bought on credit Every act done by a 
wife within the scope of her implied authority as 
manager of his household binds the husband, unless 
she has in fact no authority to do the particular act, and 
the person dealing with her has, at the time of the 
transaction, notice that she is exceeding her actual 
authority. The implied authority of a wrfe as house- 
keeper IS confined to domestic necessaries suitable to 
the style in which the husband lives, ana it does not 
extend to articles of luxury. 

Under the English law where husband and wife 
are separated by mutual consent, and there is an agree- 
ment between them as to her maintenance, she has no 
implied authority to pledge his credit so long as he 
duly complies with the terms of the agreement, 
whether she is adequately provided for or not, but if 
the terms of the agreement be not duly complied with 
by the husband then she has implied authority to 
pledge his credit for necessaries suitable to her station 
in life. And where husband and wife are separated by 
mutual consent, and there is no agreement between 
them as to her maintenance she has implied authority 
to pledge his credit for necessaries suitable to her 
station in life, unless she has adequate separate means, 
or IS provided with an adequate allowance, either by 
her husband or some other person. Where the wife is 
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not have authority to do but for the necessity. 

Second, a case in which it is alleged that a mere 
stranger acting for the principal without any authority 
or without any authority being subsequently conferred 
on him by ratification, becomes an agent, under circums- 
tances of positive necessity such as when irreparable 
injury to property by fire or some other calamity would 
arise but for his interference. Under such circums- 
tances It IS said that a mere stranger becomes an agent 
of necessity of the principal, and can make the principal 
hable by his acts Thus, a railway company is entitled to 
send a horse to a livery stable keeper whose owner does 
not meet it at the station, and the railway company 
has no safe accommodation for the horse An example 
of the first is that of a earner where goods are in his 
possession and it becomes necessary to provide for 
their safety or perservation, or, where the goods are 
perishable, to sell them in the best interest of the owner 
Agency by ratification — Ratification is the adopt- 
ion as his own by a principal of an unauthoiized act or 
contract of an agent or of an entire stranger ^ 
rule, a principal cannot be made liable at all for the 
acts of a stranger not purporting to be done as his agent 
But where an act is done in his name or professedly on 
his behalf without his authority by another person 
assuming to act as his agent, he may adopt or confirm 
such act as if done by himself or with his authority 
The act then becomes as valid and effectual as if had 
been originally done by his duly authorised agent, whe- 
ther the person doing such act was an agent exceeding 
his authority or was a person having no authority to 
act for him at all 

Ratification may be done either by words spoken 
or written or by implied conduct A, without B s 
authority, lends B’s money to C. Afterwards B accepts 
interest on the money from C. B’s conduct implies a 
ratification of the loan. 

jNo valid ratification can be made by a person 
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whose knowledge of the facts of the case is materially 
defective. If the principal can show that he did not 
possess full knowledge of all the facts when he ratified, 
he will not be bound by the ratification 

No person can satisfy the acts of another which 
wers done on his behalf, but without his authoiity, and 
the effect of which is to deprive some third person of 
his property rights or to subject such third person to 
damages A holds a lease from B terminable on three 
months’ notice. C an unauthorised person, gives notice 
of termination to A The notice cannot be ratified by 
B, so as to be binding on A. 

Agency by estoppel. 

Agency by estoppel, as we have already not- 
iced, rests on the principle that when any person, 
by words or conduct, represents oi permits it to be 
represented that another person is his agent, he will 
not be permitted to deny the agency with lespect to 
any third person, dealing on the faith of any such repre- 
sentation with the person so held out as an agent, 
even if no agency exists in fact Where A, by words or 
acts, or by silence or inaction (if there is duty on him 
to speak or act), represents to B, or to the public or a 
class of which B is a member, -that X is his (A’s agent), 
or has his authority either generally, or for the purposes 
of a particular transaction or type of business, and B, 
is induced by such representation to alter his position 
for the worse, A is estopped from afterwards disputing, 
as against B, that X was invested with such agency or 
authority at the time at which he was so described. 
The principle underlying this is that a man is not per- 
mitted tp resist an inference which a reasonable person 
would necessarily draw from his words or conduct. 

Where the plaintiff entrusted his luggage with 
a porter wearing the uniform of the defendant Rail"' 
way Co , and the luggage was stolen and the Railway 
Co wanted to avoid liability for the loss on the ground 
that the dorter was off duty, it was held that the por- 
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ter was held out by the Company as an agent autho- 
rised to receive luggages, and as such the Company 
was bound by his acts. 

Agency by estoppel arises in three ways : — 

(1) A person may hold out another as his agent 
although that other is not or has never been his agent. 

(2) A person may hold out his agent as having 
a wider authority than he was given authority for. 
Thus, where the manager of a public house had only 
the authority to buy mineral water and bottled beers, 
but the manager bought some cigars though he had no 
authority to do so, the owners of the public house 
were held liable for the cigars as they, by their conduct, 
held out manager to conduct everything connected with 
the public house. 

(3) A person may hold out another as his agent 
although that other has ceased to be so A’s agent H 
used to sell tallow in the form “Sold for A” After 
some time H ceased to be A’s agent But A did not 
notify that to his customers So when H contracted 
to sell tallow to the plaintiff, A was held liable for the 
contract. 

Extent of agent’s authority 

An agent may be appointed (a) to act for his 
principal in all matters, or in all matters concerning a 
particular trade or business, or of a particular nature, 
or (b) to do some act in the ordinary course of his trade, 
profession or business as an agent, on behalf of his prin- 
cipal. Such an agent is called a general agent Exam- 
ples are a solicitor, factor or broker. An agent may 
have authority only to do some particular act, or repre- 
sent his principal in some particular transaction, such 
act or transaction not being in the ordinary course of 
his trade, profession, or business as an agent. Such an 
agent is called a special agent. 

Whether the agent is a special or general agent, 
he IS deemed in law to do every lawful thing which is 
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necessary in order to do such particular acts or all acts 
of some general kind as he may be entrusted with. An 
agent having an authority to carry on a business has 
audiority to do every lawful thing necessary for the 
purpose or usually done in the course of conducting 
such business. A is employed by B, residing in Lon- 
don, to recover at Bombay a debt due to B. A may 
adopt any legal process necessary for the purpose of re- 
covering the debt and may give a valid discharge for 
the same. S imilar ly, A constitutes B his agent to carry 
on his business of a ship-builder. B may purchase tim- 
ber and other materials and hire workmen for the pur- 
pose of carrrying on the busmess 

Authority of agent by necessit}'^ or urgency. 

An agent has authority, in an emergency, to do 
all such acts for the purpose of protecting his principal 
from loss as would be done by a person of ordinary 
prudence, in his own case, under similar circumstances. 
A consigns provisions to B at Calcutta, with directions 
to send them immediately to C at Cuttack B may sell 
the provisions at Calcutta, if they will not bear the 
journey to Cuttack without spoiling. 

It is, however, the duty of an agent, m cases of 
difficulty, to use all reasonable diligence in communi- 
cating with his principal, and in seeking to obtain his 
instructions. 

Agent’s duty to principal. 

An agent has the following duties towards his 
principal : 

(a) An agent is bound to conduct the busmess 
of his principal according to the directions given by the 
principal, or, in the absence of any such directions, 
according to the custom which prevails in doing busi- 
ness of the same kmd at the place where the agent con- 
ducts such business. When the agent acts otherwise, 
if any loss be sustained, he must make it good to his 
principal, and, if any profit accrues, he must account 
for It. 
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A, an agent engaged in carrying on for B a bus- 
iness in which it is the custom to invest from time to 
time at interest the moneys which may be in hand, 
omits to make such investment A must make good 
to B the interest usually obtained by such investments 
B, a broker, in whose business it is not the custom 
to sell on credit, sells goods of A on credit to C, whose 
credit at the time was very high C, before payment, 
becomes insolvent, B must make good the loss to A. 

(b) An agent is bound to conduct the business 
of the agency with as much skill as is generally possessed 
by persons engaged m similar business, unless the prin- 
cipal has notice of his want of skill The agent is 
always bound to act with reasonable diligence, and to 
use such skill as he possesses, and to make compensation 
to his principal in respect of the direct consequences 
of his own neglect, want of skill or misconduct but 
not in respect of loss or damage which are indirectly 
or remotely caused by such neglect, want of skill or 
misconduct 

A, a merchant in Calcutta, has an agent, B, in 
London to whom a sum of money is paid on A’s account, 
with orders to remit B retains the money for a con- 
siderable time A, in consequence of not receiving the 
money, becomes insolvent B is liable for the money 
and interest from the day on which it ought to have 
been paid, according to the usual rate, and for any fur- 
ther direct loss — as e, g, by variation of rate of exchange 
but not further. 

(c) It is the duty of an agent, in cases of 
difficulty, to use all reasonable diligence in communica- 
ting with his principal, and in seeking to obtain his 
instructions. If he can obtain such instructions but 
fails to do so or disobeys the instructions obtained m 
time to meet such situation and acts on his own 
initiative, he is liable to the principal for any loss 
caused thereby in the first case, and in the second case 
also he is liable to the principal for any loss which may 
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result to him therefrom in the same way and to the 
same extent as he would have been if these instruc- 
tions had constituted part of his authority as original 
directions 

(d) It is agent’s duty not to deal in the 
business of the agency on his own account If an 
agent does so, without first obtaining the consent of 
his principal and acquainting him with all material 
circumstances which have come to his own knowledge 
on the subject, the principal may repudiate the transac- 
tion, if the case shows either that any material fact 
has been dishonestly concealed from him by the agent, 
or that the dealings of the agent have been disadvan- 
tageous to him, 

A directs B to sell A’s estate. B on looking over 
the estate before selling it, finds a mine in the estate 
which IS unknown to A B informs A that he wishes to 
buy the estate for himself, but conceals the discovery of 
the mine A allows B to buy, in ignoiance of the exis- 
tence of the mine A on discovering that B knew of 
the mine at the time he bought the estate, may either 
repudiate or adopt the sale at his option. 

(e) If an agent, without the knowledge of his 
principal, deals in the business of the agency on his 
own account mstead of on account of his prinapal, the 
prinapal is entitled to claim from the agent any 
benefit which may have resulted to him from the 
transaction. 

A directs B, his agent, to buy a certain house 
for him. B tells A it cannot be bought, and buys the 
house for himself. A may, on discovering that B has 
bought the house, compel him to sell it to A at the 
price he gave for it. 

A broker employed to sell cannot himself be- 
come the buyer, nor can a broker employed to buy be- 
come himself the seller, without distinct notice to the 
principal, so that the latter may object if he thinks 
proper. 
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(f) An agent must not use material or informa- 
tion acquired in course of agency. This, however, does 
not apply to the experience, skill and training which 
the agent acquires in the ordinary course of his agency 

(g) Subject to such deductions as an agent is 
allowed to make in respect of advances made or ex- 
penses properly incurred in conducting the business of 
the agency and in respect of any remuneration to 
which he may be entitled for the work done as agent, 
every agent is bound to pay to his principal all sums 
received on his account 

No interest is payable by an agent in respect of 
money received by him on his principal’s behalf, ex- 
cept under some contract express or implied, or where 
there has been some default on his part, such as a deal- 
ing with the money in breach of duty, or a failure to 
pay It over at the principal’s request, in which cases in- 
terest IS payable from the date of the default. The 
agent must also pay interest in all cases of fraud, and 
on all bribes and secret profits received by him during 
his agency, or when he has himself realized interest on 
the amount due from him by investment or by use m 
his own business 

(h) An agent is bound to render proper accounts 
to his principal on demand. It is also agent’s duty to 
keep principal’s property separate, and to preserve cor- 
rect accounts The agent’s duty to keep and render 
proper accounts involves the right of the principal to 
assure himself that the accounts are proper and correct 
It IS therefore the duty of an agent to produce to the 
piincipal, or to a proper person appointed by the prin- 
cipal, all books and documents in his hands relating to 
the principal’s affairs 

It is also a duty of an agent not to deny the 
principal’s title to the property entrusted to him as 
agent. 

Principal’s duty to agent 

A principal has the following duties towards his 
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agent: 

(a) A prinapal is bound to compensate or 
indemnify his agent against the consequences of all 
lawful acts done by such agent m exercise of the 
authority conferred upon him. B at Singapore, under 
instructions from A of Calcutta, contracts with C to 
dehver certain goods to hin. A does not send the 
goods to B, and C sues B for breach of contract B 
informs A of the suit, and A authorises him to defend 
the suit B defends the suit, and is compelled to pay 
damages and costs, and incur expenses A is liable to 
B for such damages, costs and expenses 

(b) Where one person employs another to do 
an act, and the agent does the act m good faith, the 
employer is liable to indemnify the agent against the 
consequences of that act, though it causes an injury to 
the rights of third persons. B, at the request of S, sells 
goods in the possession of A, but which A had no right 
to dispose of B does not know this, and hands over 
proceeds of the sale to A Afterwards C, the true 
owner of the goods, sues B, and recovers the value of 
the goods and costs A is liable to indemnify B for 
what he has been compelled to pay C, and for B’s own 
expenses 

(c) A principal is not boimd to indemnify his 
agent for the consequences of any criminal act which 
the agent does at the request of the prmapal The 
reason is that no one can protect himself from crimmal 
liability by pleadmg that he was merely an agent A 
employs B to beat C, and agrees to indemmfy him 
against all consequences of the act B thereupon 
beats C, and has to pay damages to C for so doing. A 
is not liable to mdemnify B for those damages. 

(d) The principal must make compensation to his 
agent in respect of injury caused to such agent by the 
principal’s neglect or want of -skill A employs B as a 
bncklayer in building a house, and puts up the scaffold- 
ing himself. The scaffolding is unskilfully put up, and 
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B IS HI consequence hurt A must make compensation 
to B 

(e) Agent's remuneration — The right of an 
agent to be remunerated for his services, is founded 
upon an express or implied contract between the prin- 
cipal and agent Where it is so founded, the principal 
must pay the remuneration, commission or other dues 
the to the agent. In the absence of any contract to the 
contrary, payment for the performance of any act is 
not "due to the agent until the completion to such 
act, but an agent may detain moneys received by 
him on account of goods sold, although the whole of 
the goods consigned to him for sale may not have been 
sold, or although the sale may not be actually complete. 
But in the absence of any contract to the contrary, an 
agent is entitled to retain goods, paper and other pro- 
perty, whether movable or immoveable, of the princi- 
pal received by him, until the amount due to himself for 
commission, disbursements and services in respect of 
the same has been paid or accounted for to him 
Duties and liabilities of principal to third person. 

When a person employs another to act for him, 
he IS liable to third persons for the acts performed by 
the agent so long as the agent acts within his authority. 
If A appoints B his agent to purchase live stock, A 
must pay third persons for the live stock purchased in 
his name by B 

Contracts entered mto through an agent, and 
obligations arising from acts done by agent, may be 
enforced in the same manner, and will have the sa m e 
legal consequences as if the contracts had been entered 
into and the acts done by the principal in person A 
buys goods from B, knowing that he is an agent, for 
their sale, but not knowing who is the principal B’s 
principal is the person entitled to claim from A the 
price of the goods, and A cannot, in a suit by the prin- 
cipal, set off against that claim a debt due to himself 
from B. Again, A being B’s agent, with authority to 
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receive money' on his behalf, receives from C a sum of 
money due to B, C is discharged of his obligation to 
pay the sum in question to B. 

A person employmg another to act as his agent 
is responsible to third persons for acts performed by the 
agent which are within the apparent authority of the 
agent as well as for the acts which are within the actual 
authority. Where injury or loss is caused to a third 
person by the wrongful act or omission of an agent 
who IS acting within the scope of his authority, the 
principal is liable jointly and severally with the agent. 
A principal is liable to third persons for his agent’s 
torts or wrongful acts If A directs his agent B to 
destroy C’s property, A is liable to C for the damage 
done A principal is not only liable to third persons 
for the damages done under his express direction by 
his agent but he is also liable for the acts carelessly 
done by the agent in the course of his employment. 
A street car company employs B as motor man B, careles- 
sly and negligently, while operating a car runs over C. A 
is hable for B’s negligent act A principal, however, is 
not hable for the wrongful acts of his agent, performed 
outside of his employment. A, a street car company, 
employs B as conductor, C, standing on the street 
insults B. A stops his car, gets off and assaults and 
injures C B is not liable, since B did not commit the 
act complained of while in the course of his employ- 
ment but went outside the course of his employment 
and acted on his own behalf. 

Misrepresentations made, or frauds committed, 
by agents acting in the course of their business for 
their principals, have the same effect on agreements 
made by such agents as if such misrepresentations or 
frauds had been made or committed by the prmapals, 
but misrepresentations made, or frauds committed by 
agents, in matters which do not fall within their autho- 
rity, do not affect their principals Thus, where A 
being B’s agent for the sale of goods, induced C to buy 
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them by a misrepresentation, which he was not autho- 
rised by B to make, the contract is voidable as between 
B and C at the option of C 

It has been ^ held under the English law that 
there is no remedy against the Crown by petition of 
right or otherwise, for any wrongful act or omission 
of a public agent 

Notice given to an agent — Notice of any fact 
given to an agent is deemed to be notice given to the 
principal provided such agent has got authority to re- 
ceive such notice or in the usual course of business or 
by custom such agent receives such notice An agent 
receiving such notice must also receive it in course of 
his duty as an agent in order that the notice may oper- 
ate as a notice to his principal A draws a hnndi on 
his Bombay office in favour of the firm of B & Co B 
& Co informs the cashier of A’s office in Bombay that 
the hundi has been stolen The cashier does not inform 
the office and when he is away on leave the stolen 
hundt is presented and cashed, A is bound to pay B 
& Co over again, as the notice of the theft communi- 
cated to his cashier is notice to himself, since the cash- 
ier IS deemed capable of receiving such notice But if 
in the above case the durwan of A’s office was told of 
theft, A would not have been bound by the notice, for 
the durwan is neither authorised nor is it usual in the 
normal course of business for him to receive such no- 
tice. Also if the cashier knew of the theft from some 
one not connected with B & Co or in course of his 
private dealings unconneced with his duty as a cashier, 
A would not have been bound by such notice The 
same rule applies to information obtained by the agent 

Agent exceeding his authority — when an agent 
does more than he is authorized to do, and when the 
part of what he does, which is within his authority, can 
be separated from the part which is beyond his autho- 
rity, so much only of what he does as is within his 
authority is binding as between him and his principal. 
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A, being owner of a ship and cargo, authorizes B to 
procure an insurance for 4,000 rupees on the ship B 
procures a policy for 4,000 rupees on the ship, and an- 
other for the like sum on the cargo. A is bound to pay 
the premium for the policy of the cargo. 

But where what the agent does beyond the 
scope of his authoriy cannot be separated from what is 
within It, the principal is not bound to recognize the 
transaction A authorizes B to buy 500 sheep for him. 
B buys 500 sheep and 200 lambs for one sum of 6,000 
rupees A may repudiate the whole transaction. 

Where an agent has, without authority, done 
acts or incurred obligations to third persons on behalf 
of his principal, the principal is bound by such acts or 
obligations if he has by his words or conduct induced 
such third person to believe that such acts and obliga- 
ations were within the scope of the agent’s authority. 
A consigns goods to B for sale, and gives him instru- 
ctions not to sell under a fixed price C being ignorant 
of B’s instructions, enters into a contract with B to, 
buy the goods at a price lower than the reserved price. 
A is bound by the contract. Similarly, where A ent- 
rusts B with negotiable instruments endorsed in blank 
and B sells them to C in violation of private orders 
from A, the sale is good. 

No act done by an agent in excess of his actual 
authority is binding on the principal with respect to 
persons having notice that in doing the act the agent is 
exceeding his authority Where the regulations of a 
company are registered, persons dealing with the dire- 
ctors and other agents of the company are for this pur- 
pose deemed to have notice of such regulations. 

Agent’s right to act as principal. 

In the absence of any contract to that effect, an 
agent cannot personally enforce contracts entered iiito 
by him on behalf of his principal, nor is he personally 
bound by them Such a contract, however, shall be 
presumed to exist in the following cases 
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(1) Where the contract is made by an agent for 
the sale or purchase of goods for a merchant resident 
abroad; 

(2) Where the agent does not disclose the name 
of his principal; 

(3) Where the principal, though disclosed, can- 
not be sued. 

An agent who signs a contract in his own name 
without qualification, though known to be an agent is 
understood to contract personally, unless a contrary 
intention plainly appears from the body of the instru- 
ment, and the mere description of him as agent, whe- 
ther as part of the signature or in the body of the con- 
tract, IS not sufficient indication of a contrary inten- 
tion to discharge him from the liability incurred by 
reason of the unqualified signature On the other 
hand, if words arc added to the signature indicating 
that he signs “as an agent”, or on account or behalf of 
the principal, he is considered not to contract person- 
ally, unless It plainly appears from the body of the con- 
tract, notwithstanding the qualified signature, that he 
intended to make himself a party. 

Although a person might be a member of an 
undivided Hindu family, still if a contract is ent^ed in- 
to with him in his individual capacity and there is 
nothing on the face of it to show that he was actag 
on behalf of the family, he is entitled to sue alone. But 
where a contract is entered mto on behalf ot joint 
family business by the managing members of the firm 
in their own names it is not necessary that any mem- 
bers of the joint family, other than those who entered 
into the contract should be made plaintiffs in a suit 
brought thereon: the managing members are in the po- 
sition of agents for undisclosed principal. On the same 
principle, one of two partners with whom a contract 
has ieen personally made may sue to recover money 
dye tg the firm on accounts. 

When an agent has made a contract in the sub' 
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ject-matter of which he has a special property he may, 
even though he contracted for an avowed principal, sue 
in his own name. Such is the case of a factor, and -of 
an auctioneer, who “has a possession coupled with an 
interest in goods which he is employed to sell, not a 
bare custody, like a servant of a shopman” and a spe- 
cial property by reason of his lien. 

Undisclosed principal. 

A principal, whose agent deals with a third per- 
son for his benefit without disclosing the name of his 
principal or perhaps without disclosing the fact of 
agency, is said to be undtsclosed principal- For exam- 
ple, A employs B to purchase one hundred crates -of 
oragnes. B purchases the oranges from C for A in his 
own name, not telling C that the purchase is made for 
A In this case, A is an undisclosed principal. 

If an agent makes a contract with a person who 
neither knows, nor has reason to suspect, that he is an 
agent, his principal may require the performance of 
the contract; but the other contracting party has, as 
against the principal, the same rights as he would have 
had as against the agent if the agent had been princi- 
pal B contracts to buy some cotton from C, a cotton 
dealer. B is really contracting for A, his principal, but 
C does not know, nor has he any reason to suspect 
that B IS A’s agent. In this case B can obviously sue 
C if he refuses to sell the cotton, and C can also sue B 
if he refuses to buy the cotton. A can also sue C or 
be sued by C. As a principal he can always require the 
performance of the contract by the other party, and 
the other party can similarly make him liable under the 
contract 

If the principal discloses himself before the con- 
tract is completed, the other contracting party may 
refuse to fulfil the contract, if he can show thatf if he 
had known who was the principal in the contract, or if 
he had known that the agent was not a principal, he 
would not have entered into the contract. 
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Where one man makes a contract with another, 
neither knowing nor having reasonable ground to sus- 
pect that the other is an agent, the principal, if he 
requires the performance of the contract, can only obta- 
in such performance subject to the rights and obliga- 
tions subsisting between the agent and the other party 
to the contract. A, who owes 500 rupees to B, sells 
1,000 rupees worth of rice to B A is acting as agent for 
C in the transaction but B has no knowledge nor reas- 
onable ground of suspicion that such is the case C 
cannot compel B to take the rice without allowing him 
to set off A’s debt. 

Right of person dealing with agent personally liable 

A reference has already been made to the cases 
where an agent is personally liable In such cases, a 
person dealing with him may hold either him or his 
principal, or both of them, liable A enters into a con- 
tract with B to sell him 100 bales of cotton, and after- 
wards discovers that B was acting as agent for C A may 
sue either B or C, or both, for the price of the cotton. 

When a person who has made a contract with 
an agent induces the agent to act upon the belief that 
the principal only will be held liable or induces 
the principal to act upon the belief that the agent only 
will be held liable, he cannot afterwards hold liable 
the agent or principal respectively. 

Pretended agent 

If a person falsely represents himself to be the 
agent of another and thereby induces a thud person 
to enter into a contract with him as agent, such a pre- 
tended agent is liable to make good any loss which such 
other person incurs as a result of entering into the 
contract The pretended agent will, however, be exone- 
rated from the liability if his alleged principal ratifies 
to contract subsequently 

Person falsely contracting as agent. 

A person with whom a contract has been entered 
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into in the character of agent is not entitled to require 
the performance of it if he was in reality acting, not as 
agent, but on his own account. 

Apparent authority of agent. 

While It IS true that an agent must have 
authority from his principal before he can bind his 
principal in the capacity of agent and while it is equally 
true that third persons, in dealing with agents, must 
determine at their peril that the agent has actually 
received authority to act for his principal, a third 
party has the right to rely upon the implied and 
customary powers accompanying an actual authority 
conferred ubon an agent Few contracts are made 
express in all their terms. Language is not susceptible 
of such nicety. In the express or implied contracts used 
in creating agencies, many things are implied. A third 
party dealing with an agent is not limited, by the actual 
authority conferred upon the agent by his principal, 
if the character of the authority apparently confers 
other customary or implied powers. 

Apparent authority should be distinguished 
from authority by estoppel, inasmuch as apparent au- 
thority IS that which, though not really granted, the 
principal knowingly permits the agent to exercise, or 
holds him out as possessing, while agency or authority 
by estoppel arises in those cases where the principal by 
his conduct or culpable negligence permits the agent 
to exercise powers not granted to him even though the 
principal may have no notice or knowledge of the con- 
duct of the agent. 

Again, apparent authority should also be distin- 
guished from the express or declared authority, inas- 
much as the apparent authority forms the basis of 
contract between the agent and third parties, who need 
not look to and generally have no chance to look to the 
express or declared authority, while an express or dec- 
lared authority forms the basis of dealings, between the 
principal and the agent both 'of whom ate privy to it 
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The apparent authority is the character in which the 
agent appears before the public. It may or may not be 
the same as the character actually given to him by the 
principal Where it is different, it being the only guid- 
ing factor for the public, is even more important than 
the declared authority itself and always over-rides it 
so far as the third persons are concerned For exam- 
ple, an agent has authority to sell silk goods and to 
make exchanges in silk This authority is printed on the 
order sheets furnished to the agent The agent exhibits 
these orders to the customer and exchanges are made 
The principal cannot claim that the agent had au- 
thority to exchange only goods of the principal’s manu- 
facture The authority conferred upon the agent to 
make exchanges apparently was to make exchanges of 
any silk The principal cannot complain if third parties 
rely upon the apparent authority. 

Secret instructions 

So long as the agency is legal, a principal may 
create an agency of as limited an extent or of as broad 
a nature as he desires So long as the limitations which 
the principal places upon his agent’s authority are not 
of a nature to mislead third persons, the agent cannot 
bind his principal by exceedmg these limitations But 
if a principal confers an authority upon an agent which 
impliedly embraces a number of powers, the principal 
cannot limit these powers by secret instructions 

The limitations upon an agent’s apparent autho- 
rity must be brought to the attention of the third party 
For example, A, a wholesale dealer, may employ B, a 
salesman, to take written orders only If B attempts 
to take oral orders, the pnnapal. A, wiU not be bound 
thereby But if A gives B authority to take written orders 
only and secretly instructs B to take no order less than 
hundred lupees in amount, or in excess of one thousand 
rupees, and B takes C’s order for eighty rupees, C not 
knowing of this limitation, A is bound It, however, 
A instructs B to take only written orders and in amounts 
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ranging only from one hundred rupees to one thousand 
rupees and prints these conditions plainly upon the 
order blank, C, in signing one of these order blanks for 
eighty rupees does not bind A In this case, A has 
placed the limitation of B’s authority in C’s possession. 

Terimnation of agency 

An agency is terminated by the principal revok- 
ing his authority, or by the agent renouncing the bus- 
iness of the agency, or by the business of the agency 
being completed, or by either the principal or agent 
dying or becoming of unsound mmd, or by the principal 
being adjudicated an insolvent 

Revocation of agent's authoiity or renunciation 
by agent — Where the agent has himself an interest in 
the property which forms the subject matter of the 
agency, the agency cannot, m the absence of an express 
contract, be terminated to the prejudice of such interest 
Subject to this rule, the principal may revoke the autho- 
rity given to his agent at any time before the authority 
has been exercised so as to bind the principal A gives 
authority to B to sell A’s land so that B can take out of 
the proceeds the debts due to him from A A cannot 
revoke his authority, nor can it be terminated by 
death or sanity, as B has an interest m the property as 
creditor 

The principal revoke the authority given to 
his agent after the authority has been partly exercised 
by the agent in such a way that he has incurired perso- 
nal liability and the revocation will expose him to loss 
or injury. A authorises B to buy 1,000 bales of cotton 
on account of A and to pay for it out of A’s money 
remaining in B’s hands B buys 1,000 bales of cotton 
in his own name so as to make him personally liable 
for the price A cannoc revoke B’s authority, so far as 
regards payment for the cotton. If. however, in the 
above case, B buys the cotton in A’s name so as not to 
make himself personally liable, A can revoke B’s 
authority to pay for the cotton 
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The agent can also terminate the agency by 
renunciation i e by giving notice to the principal of his 
unwillingness to act as agent 

Where the agency is fixed by contract to continue 
for a specified time, either the principal or the agent can 
previously terminate the agency by revocation in one 
case and renunciation in the other for a just cause, 
the principal must make compensation to the agent if he 
revokes, and the agent must make compensation to the 
principal if he renounces, before the specified period 

Whether the principal levokes or the agent renoun- 
ces, reasonable notice must be given by the one to the 
other, otherwise the damage thereby resulting to the 
principal or the agent, as the case may be, must be 
made good to the one by the other 

Revocation and renunciation may be either 
expressed in words or writing or may be implied in the 
conduct of the principal or the agent respectively A 
empowers B to let A’s house Afterwards A lets it 
himself This is an implied revocation of B’s authority. 

Where an agent’s authority is revoked, the revo- 
cation does not affect the rights and liabilities of the 
agent in relation to the principal until the agent is 
actually informed of the revocation and the revocation 
does not affect the rights and liabilities of the general 
public with whom the agent deals, in relation to the 
principal unless the notice of revocation reaches the 
public A directs B to sell goods for him, and agrees to 
give B 5 per cent commission on the price fetched by 
the goods A afterwards, by letter revokes B’s authority 
B, after the letter is sent, but before he receives it, 
sells the goods for Rs. 100/-. The sale is binding on A 
and B is entitled to five rupees as his commission. 
But if C, a member of the public, knows that B has 
authority to sell A’s goods but does not know of A’s 
letter by which A revoked B’s authority and buys the 
goods from B for Rs. 100/- and B bolts with the 
money, his payment to B is good, as he was not 
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informed of A’s letter of revocation, and lie can keep 
the goods. 

A directs B, his agent, to pay certain money to 
C. A dies, and D takes out probate to his wiU. B. sdter 
A’s death, but before hearing of it. pays the money to 
C The payment is good as against D. the executor. 

Termination of agency by ■performance — ^The agency 
is terminated by performance when the agent has done 
what he was employed to do, after which he is functm 
officio Thus, a broker who has been employed to sell, 
after the sale has no power to alter the terms of the 
sale, for he ceases to be agent, or rescind it. Similarly, 
if A employs B to sell his house or to manage his bus- 
iness for six months, B’s agency will terminate after B 
has sold the house or managed the business for six 
months 

Teimtnation of agency by operation oflaxt: — The 
relation between an agent and the principal is entirely 
personal. Therefore, except where the authority is 
irrevocable by the act of the principal during his life 
time, namely, where it is coupled with an interest in or 
an obligation as regards the property which forms the 
subject matter of agency, it always comes to an end 
instantly on the death or incapacity like insanity of 
either. But the act of an agent done in good faith in 
ignorance of the death of the principal is binding upon 
his representatives. 

When an agency is terminated by the principal 
dying or becoming of unsound mind, the agent is bound 
to take, on behalf of the representatives of his late prin- 
cipal, all reasonable steps for the protection and pre- 
servation of the interests entrusted him. 

T erminatton of agency by insolvency of thepnna- 
pal—^hzn a person is adjudged insolvent all his 
property of whatever kind becomes vested m the 
receiver or offiaal assignee and he becomes 
incapable of entering into a contract in respect 
thereof. The insolvency of the principal operates 
as a revocation of the authority of his agent touch- 
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ing any right or property of which he is divested there- 
by. The insolvent thereby ceases to be the owner 
and is consequently incapable of passing any title to it, 
and the act of his agent cannot have higher validity 

Although adjudication of the agent as insolvent 
does not iteslf operate as a legal cause of termination 
of authority yet it may give the principal, in cases of 
business agents, where credit plays an important part 
and is generally a consideration for his engagement as 
agent, a sufficient excuse for withdrawing his authority. 

Other causes of tenmnaUon of agency— hgexicy may 
also be terminated by efflux of time, that is, where the 
relation of principal and agent is agreed to exist only 
for a particular period, the expiration of such period 
would operate to terminate the agency Agency may 
also be terminated by destruction or extinguishment 
of the subject matter, for instance, the destruction of 
a house by fire terminates an authority to sell it. Like- 
wise, an agency may be terminated by the happening 
of any event which renders the agency unlawful, for 
example, by change of law rendering the object of 
agency unlawful, or war between the nations of the 
principal and agent, or in certain cases, marriage of the 
principal or agent 
Agency coupled with an interest 

A reference has already been made to an agency 
coupled with an interest. If the agent has an interest 
in the subject of the agency outside his interest in his 
compensation, he is said to have an agency coupled with 
an interest Such an agency is irrevocable, nor is it 
terminated by death, insanity or insolvency of the prin- 
cipal or agent The purpose of this agency is to create 
an irrevocable interest in the subject matter of the 
agency so that the benefits of the agency continue with 
the agent after the principal’s death This form of agency 
must be expressly created by act of the principal 

A pays B ten thousand rupees for one-eighth 
interest in> a patent and in consideration of this pur- 
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chase is given the agency to sell the patented article 
for a fixed commission This constitutes an agency 
coupled with an interest and is not revoked by an 
attempted revocation of the principal or by the 
principal’s death A is indebted to B, his attor- 
ney, for one thousand rupees A gives B a note 
for two thousand rupees to collect, agreeing to 
pay him ten per cent of the amount collected, and 
to permit him to deducyji*; one thousand rupees in- 
debtedness This constitutes an agency coupled with 
an interest and cannot be revoked by A. 

To constitute an agency coupled with an interest, 
the interest must be coupled with the subject matter of 
the agency and not merely with the compensation the 
agent is to receive. For example, if A sends his attorney 
B a note to collect, agreeing to give B 25 percent of the 
amount collected, this does not constitute an agency 
coupled with an interest and may be revoked at any 
time by A. 

Sub-agents. 

The general rule of law is that an agent cannot 
appoint another person to do his duties which he owes 
to his principal — deligatm non potest delegare — a dele- 
gate cannot delegate. But in some cases an agent can 
appoint a sub-agent to do his duties where it is usual 
according to the mode of business and custom. Where 
personal judgment and discretion are required of an 
agent, he cannot transfer his duties to another with- 
out the consent of his principal A, a wholesale goods 
merchant, employs B, an experienced travelling sales- 
man, to sell goods B, by his contract, is bound to give 
his personal skill to A and cannot employ C to act as 
salesman for him A presumptively employs B to use 
his own skill and judgment. B is not permitted to 
delegate his authority to another 

Where, however, mere mechanical or ministerial 
work is to be performed, the agent is permitted to 
employ others to assist him or to perform the, work. 
For example, A employs B, an expressman, to carry his 
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trunk to the depot B may employ a boy to assist him 
m performing the work or may employ another to per- 
form the work Similarly, where A employs B to act 
as stenographer m reporting the trial of a case, when it 
comes to writing out the testimony, B may perform 
the task himself or delegate it to another 

Relations between principal and sub-agent — A 
‘sub-agent’ is a person employed by, and acting under 
the control of, the original agent in the business of the 
agency Where a sub-agent has been properly appoin- 
ted, i e. where such appointment is usual, the sub-agent 
is only responsible to the agent and not to the principal 
except in case of fraud or wilful wrong The agent, 
however, is responsible to the principal for the sub- 
agent 

Liability to the public for the act of sub-agent — 
Where an agent has express or implied authority to 
appoint a sub-agent and a sub-agent has been properly 
appointed, the principal is liable for all the acts of the 
sub-agent in relation to third parties, as if he was an 
agent originally appointed by the principal But where 
an agent improperly appoints a sub-agent i e., where 
he has no express or implied authority, or where it is 
not usual to appoint a sub-agent, the agent is liable for 
all the acts of the sub-agent both to the principal and 
third parties The principal is not bound by or res- 
ponsible for the acts of the person so employed, nor is 
that person responsible to the principal 

It is to be noted that an agent cannot only 
appoint a sub-agent where it is usual, he can also have 
authority, express or implied, to nominate or select 
another person to act as agent for the principal Where 
a person has been so nominated by an agent, he be- 
comes not a sub-agent but an agent of the principal, and 
he IS related to the principal m the same way as the 
agent nominating or selecting him A directs B his 
solicitor, to sell his estate by auction, and to employ an 
auctioneer for the purpose B names C, an auctioneer 
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to conduct the sale. C is not a sub-agent, but is A’s 
agent for the conduct of the sale. 

It is also to be noted that in selecting such agent 
for his principal, an agent is bound to exercise the 
same amount of discretion as a man of ordinary pru- 
dence would exercise in his own case; and, if he does 
this he IS not responsible to the principal for the acts 
or negligence of the agent so selected. A consigns 
goods to B, a merchant, for sale B, in due course, em- 
ploys an auctinoeer in good credit to sell the goods of 
A, and allows the auctioneer to receive the proceeds 
of the sale. The auctioneer afterwards becomes inso- 
lvent without having accounted for the proceeds. B 
IS not responsible to A for the proceeds. 
Joint-Principals and Joint- Agents 

Where there are two or more principals having 
a distinct interest, the general rule is that no one or 
more of them can ordinarily appoint an agent for the 
others without the consent of all, and this statement 
might be extended by saymg that no one of them can 
without being given authonty appoint an agent for any 
of the others To make persons joint principals they 
must agree to appoint either one of themselves or an 
outsider their agent. 

But whatever a man may do of his own right 
and on his own behalf he may do by agent, and there- 
fore if one or more of several joint principals may of 
his own right act on behalf of the other principal, he 
may appoint an agent on their joint behalf. Where 
the interest of all the principals is common, and each 
is authorised to act for all, either may oridinarily appo- 
int an agent whose acts will be the acts of all, but in 
those cases where the interest of each is several, and in 
those cases where the subject matter- of agency can 
only be attained by the united act of all, neither can 
bind the other by the appointment of an agent 

As regards joint agents, the view previously held 
was that where an authonty is given to two or more- 



MES-CANTILB agents 


117 


persons to do an act, the act is valid to bind the prin- 
apal only when all of them concur in doing it, for the 
authority is construed strictly, and the power is under- 
stood to be joint and not several, In modern times, 
strictness has been relaxed, and the courts now will 
search the power to find the maker’s intention 

Where any of the joint agents dies the autho- 
rity does not survive to the survivors, except when the 
authority is given for public purposes 

Mercantile agents 

When commercial transactions embrace a more 
extended and larger sphere of operations, the clerical 
staff and assistants of the business are insufficient to 
cope with the work involved, so that it is usual to appo- 
int agents such as brokets, commission agents, shipping 
agents, warehousemen, forwarding agents etc. 

A ‘mercantile agent’ means a mercantile agent 
having in the customary course of business as such 
agent authority either to sell goods, or to consign goods 
for the purposes of sale, or to buy goods or to raise 
money on the security of goods The term does not 
include a mere servant or caretaker, or, one who has 
possession of goods for carnage, safe custody or other- 
wise, as an independent contracting party The follo- 
wing are the chief classes of mercantile agents 

Factors — A factor is a mercantile agent whose 
ordinary business is to sell goods with the possession 
or control of which he is entrusted by the principal 
Hence a factor has implied authority — 

(1) To sell in his own name 

(2) To sell at such time and prices as he thinks 
best for the principal 

(3) To sell upon the usual terms of credit 

(4) To receive payment of the price and give a 
good discharge to the buyer. 

Any private instructions restrictive of the appa- 
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- rent autliority due to his character of "factor do not 
affect his ordinary transactions unless they are unsatis- 
factory to the other contracting party, "^^ere a mer- 
cantile agent, including a factor, is in possession of 
goods or documents of title, any sale, pledge, or other 
disposition of goods made by him when acting m the 
ordinary course of business will be as valid as if he 
were expressly authorised by the owner to make the 
same, providing he acts in good faith 

A factor may sue the purchaser in his own name 
for the purchase price The principal may sue in his 
own name also Persons dealing with factors may hold 
the principal responsible for the contracts and repre- 
sentations of the factor the same as any undisclosed 
principal Factors are also personally liable to third 
persons for their contracts. 

A factor must account to his prinapal for money 
collected, less his commission and expenses. He is not 
obliged to keep such money separate from his own, but 
he must keep accurate account of same, and remit pro- 
mptly when it IS due, according to custom or special 
contract. 

Brokers — A broker is an agent whose ordinary 
course of business is to negotiate and make contracts 
for the sale or purchase of goods. Hence a broker is 
primarily an agent to establish privity of contract bet- 
ween two parties, e g. an intending seller and an inten- 
ding buyer of goods Where a broker is acting as an 
agent for sale, he differs from a factor in that — 

(1) A factor is entrusted with the possession of 
the goods he is employed to sell, whereas a broker is 
not 

(2) A factor has authority to act in his own 
name and to sue in his own name on the contract made 
by him whereas the broker has no such authority 

(3 ) A factor has authority to receive payments 
and to give a good discharge to the buyer for goods 
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sold by him, whereas the broker has not 

(4) A factor has a hen on goods in his possession 
whereas a broker in ordinary cases has not. But there 
are two exceptions — 

A. Insurance Bickers have a hen on all policies 
of insurance effected by them in their own names and 
for all premiums paid or payable by them to the under- 
writers with whom the policies are effected 

B. Stock Brokers have a hen on all moneys and 
securities of their customers which have come into their 
hands in the ordinary course of business for whatever 
balance may be due to them 

When a broker makes a contract he puts the 
terms of the contract into writing and delivers to each 
party a copy signed by him The copy delivered to 
the seller is called the ^sold note' and the copy delivered 
to the buyer is called the 'bought note' 

Comimsston agents — A commission agent is a 
person employed, not to establish privity of contract 
between the employer and the third party, but to buy 
or sell goods for the employer on the best possible 
terms, receiving a commission for his exertions, e g 
where X, a merchant in Calcutta, agrees with Y, a 
commission agent in Manchester, that Y shall endea- 
vour to procure a certain amount of calico, and when 
procured sell it to X, receiving not only the price at 
which the calico was brought, but a commission at, say, 
5 per cent on the price as a reward for his exertions in 
procuring the calico The duty of a commission agent 
who IS employed to buy goods for a principal is 
twofold: 

(i) To procure the goods required by his princi- 
pal as cheaply as possible 

(ii) To charge the principal with the actual cost 
of the goods and the commission agreed upon and 
nothing more. 

Hence if he charges his principal either directly 
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or indirectly a higher price than he has himself paid 
for the goods it is a fraud on his principal and the prin- 
cipal can compel him to account for all secret profits 
made by him in connection with the transaction. 

The commission agent engaged in the foreign 
trade acts in his own name, but for the account of 
either the foreign buyer or importer or on behalf of 
the home manufacturer. He must have a speaal know- 
ledge of the goods in which he deals; and must keep in 
dose touch with the movements of their prices and 
with any alterations which take place in the process of 
their production The primary object of the commis- 
sion agent is to obtain orders from foreign buyers and 
then to pass them on in his own name to the house 
manufacturers. Moreover he has to supervise the exe- 
cution of these orders and brmg them to a satisfactory 
conclusion In his dealings with the manufacturer, the 
commission agent acts in the interests of his principal, 
and insists on the goods being made accordmg to sam- 
ple, and on the delivery being effected by the date ar- 
ranged. He also undertakes the work connected with 
the dispatch of the goods, such as the arrangements 
with the shipowner, the preparation of the bills of lad- 
ing, the procuring of the customs documents and the 
effecting of the insurance 

A Del Credere Agent is employed to sell the 
goods of his principal and, in consideration of a higher 
remuneration than is usually paid to agents, gives an 
undertaking to his principal that the parties with whom 
he IS brought into contractual relations wiU perform 
the engagement into which they enter In some trades 
a del credere commission is annexed to the employment 
of the agent by the usage of the trade, and therefore 
the contract need not be m wnting. 

Forwarding agents — are persons employed to 
collect and deliver goods on behalf of others 

The merchant usually utilises the services of the 
forwarding agent in the dispatch of his goods. This is 
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necessary especially m the consignment of goods across 
the sea, as the shipping companies do not hold them- 
selves responsible for the conveyance of goods from 
the railway to the quay The forwarding agent is also 
indispensable to the home trader who is in receipt of 
his supplies from abroad. It is his duty to be at the 
port of importation to receive delivery of the goods 
and to examine their quantity and quality, and to attend 
to either their warehousing or their onward transmi- 
ssion. 

Apart from these circumstances, it is almost 
always advantageous to the merchant to engage the 
services of the forwarding agent, because — 

(1) The forwarding agent can forward separate 
parcels cheaper than the railway He collects the various 
packages addressed to the same town or district from 
the different consignors into one consignment, and is 
thus enabled to avail himself of lower rates. 

(2) Special privileges are usually granted by 
railway companies to forwarding agents so that it is 
often more economical for the public to deal with the 
latter than directly with the railway companies. 

Underwriters are persons who, in return for a 
certain commission, undertake that if the public do not 
take up shares in a company that is being floated, they 
themselves will take up and pay for a certain number 
of the shares They are appointed by the company 
promoter, A company may lawfully pay a commiss- 
ion to an underwriter m consideration of his subscrib- 
ing or agreeing to subscribe or procuring or agreeing 
to procure subscriptions, whether absolute or condit- 
ional, for any shares in the company provided — 

(a) the payment of the commission is authorised 
by the articles and the commission paid or agreed to 
be paid does not exceed the amount or rate so autho- 
rised, and 

(b) if the amount or rate per cent, of the comm- 
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ission paid or agreed to be paid is — 

(i) in the case of shares offered to the public 
for subscription, disclosed m the prospectus; or 

(ii) in the case of shares not offered to the public 
for subscription, disclosed in the statement in lieu of 
prospectus, or in a statement in the prescribed form 
signed in like manner as a statement in lieu of prospectus 
and filed with the registrar and, where a circular or 
notice, not being a prospectus inviting subscription 
for the shares is issued, also disclosed in that circular or 
notice 

Auchoneers are agents for both the buyer and 
the seller, although it is the sellei who usually pays 
their commission Where an auctioneer advertises a 
sale by auction “without reserve" he has implied au- 
thority and is indeed bound to sell to the highest bid- 
der Being an agent of both parties, he is empowered 
to make the necessary signed memorandum on behalf 
of either party. Where he is in possession of the goods 
for the purposes of their sale by auction, he has a hen 
upon them for his charges. 

The owner may fix such reasonable terms as he 
chooses and the auctioneer must follow out the terms 
made by the owner If an owner advertises the terms 
of the sale, bidders are deemed to have notice of these 
terms These terms cannot be varied by the auctioneer. 
If, however, the owner publishes no special terms of 
sale, the auctioneer has implied authority to fix cus- 
tomary and reasonable terms Bidders have the right 
to rely on such terms and the principal is bound by 
them. 

In the absence of special instructions to the con- 
trary, an auctioneer must sell for cash. He has posses- 
sion of the goods, consequently has implied authoiity 
to receive payment of the price He has no implied 
authority to warrant the goods He cannot bid in his 
own interest If bidders fraudulently combine not to 
bid -against each other for the purpose of obtaining 
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the goods at a cheap price, no title passes to the 
highest bidder by reason of the fraud 

So long as the auctioneer acts within his author- 
ity and reveals the name of his principal, he incurs 
no personal liability But if he exceeds his authority 
in making a sale, he is liable in damages to his principal. 
If he does not reveal the name of his principal to bid- 
ders, he IS liable personally to them 

An auctioneer is entitled to recover from his 
principal the amount of his compensation, including 
disbursements and expenses incurred in the sale, care, 
and preservation of the property He has a right to 
retain possession of the goods until his compensation is 
paid or, in the case of sale, to deduct his charges from 
the proceeds of the sale 

When authorized to sell goods on credit, in case 
payments are not made when due, the auctioneer may 
sue in his own name He may also sue in his own name 
for wrongful acts of third parties whereby the goods 
are injured The principal also may bring this action m 
his own name The principal is liable for the acts of , 
his auctioneer committed within the actual or apparent 
scope of the latter’s authority 

Warehousers are persons acting m the capacity 
of agents, whose business it is to receive goods for the 
purpose of storage, for which they make a charge 

Warehousing consists in putting commodities 
in a place of safe keeping until such a time as the 
market or the consumer can use them Storage has 
always been recognised as a fundamental economic ser- 
vice m the smoothing out of supplies, the object being 
to adjust supplies to the buyer’s needs so that price 
levels are kept steady and even 

A warehouseman is bound to exercise reasonable 
diligence in preserving the goods, and has a hen on the 
goods until his charges are paid * e he can retain the 
goods until he receives payment for warehousing them. 



CHAPTER V 

SALE OF GOODS 

Contract for sale of goods 

A sale being a species of contract, it is necessary, 
in order that a s^e may be valid, that it should con- 
tain all the elements that go to make up a good con- 
tract, such as competent parties, mutuality, considera- 
tion and legality. The reason why a separate law for 
the sale of goods exists is that a contract for sale of 
goods has certam peculiar features compared to other 
types of contract, and so far as these features exist 
separate legal provisions are necessary. These separate 
legal provisions are embodied in the Indian Sale of 
Goods Act, 1930. The object in the mam is to give 
certainty where the parties to the contract of sale have 
failed to express their intentions, or where they had 
no definitely formed intentions. 

A contract of sale of goods is a contract where- 
by the seller transfers or agrees to transfer the pro- 
perly in goods to the buyer for a pnce The transfer 
must be of the absolute or general property in the thing 
sold; for in law a thing may in some cases be said to 
have in a certam sense two owners one of whom has 
the general, and the other a special property in it, and 
a transfer of the speaal property is not a sale of the 
thing. For instance, when goods are delivered m pawn 
or pledge, the general property remains m the pawnor, 
and a special property is transferred to the pawnee. 

■ Again, the right of property may be in one person 
while right to possession may be in another person, e. g. 
where specific goods are contracted to be sold for cash, 
the property passes to the purchaser but the unpaid 
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seller may exercise his right of hen and retain posse- 
ssion till the price is paid. 

Also, to constitute a contract of sale considera- 
tion for transfer must be money, paid or promised, 
according as the agreement may be for a cash or credit 
sale; but if considerations other than money be given, 
it is not a sale. For instance, goods may be given in 
consideration of work and labour done or for board 
and lodging, all of which are contracts for the trans- 
fer of the general and absolute property m the thing 
but they are not sales of goods. 

Barter distinguished from sale. 

When the consideration for the transfer of the 
property in the goods from one person to another con- 
sists of the dehvery of other goods the contract is not 
a contract of sale, but is a contract of exchange or 
barter But if the consideiation for such a transfer 
consists partly of the delivery of goods and partly the 
payment of money, the contract is a contract of sale 
Again, money cannot be the price of money and so the 
change of a Government currency note for money is not 
a contract of sale 

Contrct of sale distinguished from contract of work 
and material 

A contract or sale is also distinguished from 
contract of work and material where material is supp- 
lied by person doing work or otherwise In such a 
case It IS the substance of the contract to be gone into 
If the substance of the contract is the production of 
something to be sold as a chattel, then that is sale of 
goods But if the substance of the contract is that skill 
and labour have to be exercised for the production of 
the article and that it is only ancillary to that that 
there will pass from the producer to his client some 
materials in addition to the skill mvolved, the substa- 
nce of the contract is skill and it will not be sale of 
goods. A picture dealer whose sole object is to acquire 
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something which he may sell in his business engages 
^^tist to paint and deliver to him a picture of a given 
subject at an agreed price. It is a contract for the sale 
of goods So It IS in the case of a dentist making a set 
of teeth. But where an attorney is employed to draw 
a deed on paper and with ink furnished by him the 
contract is for work and not for the sale of goods 
Sale distinguished from bailment or agency. 

A sale IS also distinguished from bailment as 
well as from agency. A bailment is a delivery of goods 
on a condition express or implied, that they shall be 
restored by the bailee, to the bailor or according to his 
directions, as soon as the purpose for which they were 
bailed shall be answered or kept till he reclaims them. 
A bailment does not constitute a sale, m that there is 
no transfer of title or ownership of the chattel, posse- 
ssion of which is given to another. For example, A 
hires the use of a horse and carriage from B, a liveryman 
for two days A secures possession of the horse and 
carriage. He has the right to retain possession of them 
for two days and has the right to use them for the 
purpose hired He cannot sell them, however, nor can 
he do anything inconsistent with B’s ownership. This 
transaction is a bailment. 

Similarly, a person to whom goods are sent to be 
sold, and who is at liberty to sell them at any price he 
pleases, he paying a fixed price for them to die owner, 
IS not an agent On the other hand, one who guaran- 
tees payment of the price for goods disposed of by him 
IS an agent. 

Htre-purchase agreements must also be care- 
fully distinguished from contracts of sale on instalment 
basis. In a hire-purchase the hirer has merely an option 
to purchase. There is no immediate transfer of title 
and there is no person who “buys or agrees to buy”. It 
does not become a sale until the conditions are fulfilled. 

Sale distinguished from a contract to sell. 

As already noted, a transaction may be a sale or 
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It may be an agreement to sell The distinction is in 
some circumstances important For when there is a 
sale, the property in the goods goes to the buyer, even 
though the goods remain in the possession of the seller, 
and if the goods are lost or damaged the loss falls on 
the buyer. If, however, there is only an agreement to 
sell, there has been no conveyance of property The 
risk of loss still remains with the seller along with his 
property in the goods For example. A, a farmer, sells 
ten bairels of apples to B. B examines the apples, sele- 
cts the ten barrels, pays A the stipulated price, and 
says he will call for them the following day Before 
B calls, the apples are destroyed by fire, without fault 
of A B must stand the loss The title or ownership 
passed to him when the sale was made If B calls on A 
and enters into a contract by the terms of which A 
agrees to deliver at B’s residence ten barrels of apples 
the following day, at an agieed price, and the apples are 
destroyed by fire before A delivers them, the loss falls 
on A This is a contract to make a sale, not a sale 
Title to the apples does not pass to B until they are 
delivered by A, according to the terms of the agreement 

Parties may agree that title may pass at a cei- 
tain time or upon the performance of a certain condi- 
tion In this event, title does not pass until the time 
mentioned arrives, or the condition is fulfilled, 

An agreement to sell becomes a sale when the 
time elapses or the conditions are fulfilled subject to 
which the property in the goods is to be transferred 

Classification of sales. 

Sales are classified as executed and executory or 
as absolute and condihonal The distinction between 
the executed and the executory sale is that in the for- 
mer the title to the property has passed, if it has, the 
sale IS executed though the price may not have been 
paid, if title has not passed, the sale is executory 
Again, an absolute sale is an executed sale because title 
has passed A conditional sale is one in. which some- 
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thing remains to be done before title can pass. There 
are two kinds of conditions in this class of sales-^rece- 
dent and subsequent In a sale upon a condition pre- 
cedent, no title vests until condition is fulfilled. Sales 
made on approval vest no title until the goods have 
been approved Many transactions are of this character 
today. In a sale upon condition subsequent, the title 
to the property passes but the buyer has an option to 
divest himself of the title and to return the goods 

A condition may he eiqiress or implied. Where 
the contract was for delivery of bags of rice by rail- 
way waggons and both the parties knew that the 
Government had imposed waggon restrictions which 
interfered with easy transport, and the defendant was 
unable to supply according to the contract and pleaded 
impossibility as a defence, the court held that he was 
discharged . 

A agreed to give B the use of a music hall for 
the purpose of a concert Before midday of performance 
arnved, the music hall was destroyed by fire, and B sued 
A for damages for breach of the contract which A, 
through no fault of his own was no longer able to per- 
form. It was held that such a contract must be regar- 
ded as subject to an implied condition that the parties 
shall be excused in case before breach performance 
becomes impossible from the perishing of the thing 
without default of the contractor 
Contract of sale of goods how made. 

A contract of sale is made by an offer to buy or 
sell goods for a price and the acceptance of such offer. 
The delivery may be either immediate or future and the 
payment may be either in cash or at some future date 
or in instalments. The actual contract of sale may be 
made either in writing or by word of mouth or partly 
in writing and panJy by word of mouth subject to, of 
course, the provisions of any law for the time being in 
force; for instance, m the case of certain corporations 
contracts to be valid are to be required under seal, 
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Writing of course, will include printing, lithography 
and other modes of representing or reproducing words. 

A contract of sale may also be implied from the 
conduct of the parties A man goes into a restaurant, 
orders a dinner and eats it, obviously there is a sale 
though no mention be made of buying or selling or 
price. When a man takes up an article in a shop and 
pays for it or otherwise appropriates it with the 
owner’s consent, the conduct of the parties gives rise 
to an inference of fact that the parties intend sale or 
purchase, though they do not express their , intention 
in words 

Payment of deposit or earnest money. 

The paying of a deposit or earnest money, as it 
is called, is usually a security to the seller that the buyer 
will complete the sale. In that case if the sale goes off 
through the buyer’s fault he forfeits the deposit. The 
parties may intend that the deposit may be both 
earnest and part payment “The deposit serves two 
purposes If the purchase is carried out, it goes against 
the purchase money But its primary purpose is this. 
It IS a guarantee that the purchaser means business . 
There may be an agreement that the deposit is forfeited 
when the sale goes off through the buyer’s unwilling- 
ness or inability to complete. 

Subject matter of a contract of sale “goods 

The term “goods” means every kind of move- 
able property other than actionable claims and money, 
and includes stock and shares, growing crops, 
and things attached to or forming part of the land 
which are agreed to be severed before sale or ^^der 
the contract of sale Chief instances of actiona e 
claims are (1) claim for arrears of rent, (2) a claim tor 
rent to fall due in future, being an accruing debt > v ) 
the benefit of an executory contract for the purchase 
of goods, (4) a right to get by division a prme of land 
reserved by a donor for his own use in his deed or 
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gift, ( but possession of which was with the donee "); 
(5) a share in a partnership. 

“Actionable claim” means a claim to any debt 
other than a debt secured by mortgage of immovable 
property or by hypothecation or pledge of moveable 
property, or to any beneficial interest in moveable pro- 
perty not in the possession either actual or construc- 
tive, of the claimant, which the civil courts recognise 
as affording grounds for rehef, whether such debt or 
beneficial interest be existent, accruing, conditional or 
contingent. 

Kinds of goods 

The goods which form the subject of a contract 
of sale may be either — 

(1) ExtsUng goods t e goods which are owned 
or possessed at the time of the contract of sale, or 

(2) Future goods %e to be manufactured or pro- 
duced or acquired by the seller after the making of the 
contract of sale 

The goods again, may be either — 

(a) Specific or ascertained goods, / e. goods 
identified and agreed upon at the time when the con- 
tract of sale is made, or 

(b) General or unascertained goods, t e goods 
not so identified but described or referred to by the 
parties in general terms 

Conditions and warranties. 

We have examined before how contracts subject 
to certain conditions are discharged due to 
non-fulfilment of those conditions We have also seen 
that all stipulations to which contracts maybe subject 
are not conditions. A stipulation or a term relating to 
the subject matter of contract and in the case of sale 
of goods, to the subject matter of sale may be either a 
condition or a warranty. The buyer is entitled to have 
any conditions and warranties relating to the goods 
duly observed and performed. 
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A condition is a stipulation in a contract which 
is an essential term of a contract so that it goes to the 
root of the contract and the breach of which may, 
therefore, give rise to a right to treat the contract as 
repudiated A warranty, on the other hand, is a stipu- 
lation which IS not of such importance as to go to the 
root of the contract, but is collateral to the main purpose 
of the contract, the breach of which gives rise to an 
action for damages but not to a right to reject the 
goods or to treat the contract as repudiated. 

Whether a stipulation is a condition or a war- 
ranty depends on the construction of the contract and 
a stipulation may be a condition though called a war- 
ranty in the contract On a breach of condition the 
buyer may, if he chooses, bring an action for damages 
only instead of repudiating the contract, and he is 
limited to an action for damage only if a contract of 
sale IS not severable and he has accepted the goods or 
any part thereof, unless there is a term in the contract 
to the contrary 

In the case of a contract the fulfilment of which 
IS excused by law by reason of impossibility or other- 
wise, the fulfilment of any condition or warranty is 
excused For instance, in a contract for the sale of 
specific goods the goods may have perished before the 
contract was made, or they may have perished after it 
was made but before the risk passed to the buyer In 
both cases the performance of the contract has become 
impossible, and the agreement is therefore void. 

Stipulations as to time — Stipulations as to time 
of payment are not deemed to be of the essence of a 
contact of sale, unless a different intention appears 
from the contract Whether any other stipulation as 
to time IS of the essence of the contract or not depends 
on the terms of the contract As a general rule in mer- 
cantile contracts, such as contracts “f o b ” and “c. i f.” 
the time of shipment or delivery is of the essence 
of the contract. 
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The general rule IS expressed in the maxim co- 
veat einptorit. e. let the buyer beware); hence, in the 
absence of any expressed stipulation by the buyer, the 
law will not imply any conditions or warranties in 
favour of the buyer except those mentioned below 

Imphed conditions and warranties — In every 
contract of sale, unless the terms of the contract are 
such as to show a different intention, there is — 

(a) An implied condition on the part of the sel- 
ler that, in the case of a sale, he has right to sell the 
goods, and that, in the case of an agreement to sell, he 
will have the right to sell the goods at the time when 
the property is to pass. 

(b) An implied warranty that the buyer shall 
have and enjoy quiet possession of the goods. 

(c) An implied warranty that the goods shall be 
free from any charge or encumbrance of a third party 
not declared or known to the buyer at the time when 
the contract is made. 

The warranties or conditions implied by the 
Act may be excluded by the express terms of the con- 
tract. 

Where a person sells goods, knowing that they 
are likely to be dangerous to the buyer and that the 
buyer is likely to be ignorant of the damage, he is 
under a duty to warn the buyer of the probable 
danger. ' 

Quality of goods. 

There is an infinite variety of materials all differ- 
ing in quality, After they have been collected from the 
extractive and manufacturing industries, they are next 
assorted and classified into different qualities, and may 
then be regarded as merchandise in the truest sense of 
the word The goods are mixed, cut, refined, etc , and 
then grouped into recognised types each having its 
different characteristics. One of the most important 
points in a contract of sale is the determination of the 
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exact quality which the buyer has in mind 

The quality is usually indicated by the buyer in 
one of the following ways — 

(1) General description of the goods 

(2) Sample or pattern 

(3) Analysis. 

(^) Type 

(5) Trade Mark or Patent name 
Description — In ,the case of a contract for the sale of 
goods by description there is an implied condition that 
the goods shall correspond with the description Parti- 
cular descriptions such as Yorkshire Hams, Paisley 
Flour, Englisn Cheddar, Japanese Silk, Broach Cotton, 
and when such goods are ordered the contract is fulfilled 
only when the commodities answer to their description 
Sometimes goods are sold by sample or pattern as well 
as description, & g 200 yds Japanese Silk No 879, 
where the number indicates the particular pattern of 
the silk In this case it is not sufficient if the bulk of 
the goods correspond with the sample if they do not 
also correspond with the descnption. 

Where goods are bought by description from 
a seller who deals in goods of that description (whether 
he is the manufacturer or producer or not), there is an 
implied condition that the g^oods shall be of merchan- 
table quality If, however, the buyer has examined the 
goods, there shall be no implied condition as regards 
defects which such examination ought to have revealed 

Merchantable quality means that the goods 
comply with the description in the contract, so that 
to a purchaser buying goods of that description the 
goods would be a good tender It does not mean that 
there will be purchasers ready to buy the goods, or 
that the goods will comply with the law of a foreign 
country, so as to be saleable there 

A sale of goods over a shop counter can be a 
sale of goods by description. 



SAtE OE 600t>S 


\U 


M asked for a bottle of Stone’s ginger wine at 
F’s shop, which was hcensed for the sale of wines. 
While M was drawing the cork, the bottle broke and 
M was injured. It was held that the sale was one by 
description, and as the bottle was not of merchantable 
quality, M was entitled to recover. 

Sample or Pattern — A sample is a small quan- 
tity of an article produced by the buyer as a specimen 
of the goods desired. A great variety of merchandise 
such as sugar, spirits, wine, coffee, etc. is sold by sample 
A pattern is a specimen of a manufactured article such 
as cloth, paper, silk, leather etc When goods are sold 
by pattern or sample, the seller guarantees that the 
goods shall at least equal, on an average, such sample 
or pattern. In the case of a contract for sale by sample 
or pattern three conditions are implied — 

(a) That the bulk shall correspond with the 
sample or pattern in quality; 

(b) That the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample 
or pattern; and 

(c) That the goods shall be free from any defect 
rendering them unmerchantable which would not be 
apparent on a reasonable examination of the sample 

Analysts — Many products are sold upon analysis, 
that is to say, on the basis of a determined quality, so 
that the exact composition of the goods supplied is 
arrived at by the analyst. In this case a provisional 
invoice IS first prepared, until the results of the analy- 
sis are known, when a definite invoice is made out. If 
the quality of the goods dehvered is inferior to that 
Stipulated in the contract, a proportional allowance is 
made, if it is superior, then there is a proportional 
increase in the price As a rule, the contract gives the 
name of a chemist who is to be entrusted with the 
analysis, whilst in the case of many products there are 
special laboratories whose certificates of analysis are 
accepted without question. 
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Type — A type is a standard sample taken from 
the crop m the early part of the season and the year’s 
growth IS guaranteed to be equal to the type Should 
the produce prove to be inferior, an allowance is us- 
ually made, the amount being settled by arrangement 
or by arbitration. 

Trade Marks or patents — In the case of a con- 
tract for the sale of a specified article under its patent 
or other trade name, there is no implied condition as 
to Its fitness for any particular purpose 

Buyer relying on seller’s skill and judgment 

Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for 
which the goods are required, so as to show that he 
relies on the seller’s skill and judgment, and the goods 
are of a description which it is in the course of the 
seller’s business to supply (whether he is the manu- 
facturer or producer or not), there is an implied condi- 
tion that the goods shall be leasonably fit for such 
purpose 

The purposes for which the goods are requiied need 
not be expressly made known to the seller if it can be 
readily gathered from a description of the goods A, a 
milk dealer, supplied F with milk which was consumed 
by F and his family The milk contained germs of ty- 
phoid fever and F’s wife was infected thereby and died 
It was held that the purpose for which the milk was 
supplied was sufficienty made known to A by its des- 
cription, and as the milk was not reasonably fit for 
human consumption A had committed a breach of 
condition 

If the buyer relies on his own skill and judg- 
ment or on that of his advisers and not on that of 
seller, no condition is implied If he relies partly on his 
own judgment and partly on that of the seller the con- 
dition IS implied if his reliance on the seller was a 
substantial and effective inducement to his purchase, 
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' The buyer makes known to the seller that he 
relies on his skill if he makes known to the seller 
the purpose for which the goods are required and the 
circumstances are such that, as a reasonable man, the 
seller must have known that the buyer was relying. on 
him. Thus, where the contract was to supply 500 tons 
of coal for the S S, “Manchester Importer”, it was 
held there was an implied condition that the coal should 
be suitable for bunkering this particular ship. 

The buyer may rely on the seller’s skill and 
judgment although the contract is to make goods ac- 
cording to the plan and specification of the buyer 
Where M agreed with C & Co., shipbuilders, to make 
two propellers for two specified ships in course of build- 
ing, in accordance with C. dt Co.’s plans and specifica- 
tions, and to the satisfaction of Z, the shipowner, and 
one of the propellers was noisy and unfit for use, it was 
held that C & Co bad relied upon M’s skill and judg- 
ment and could reject the unfit propeller, and as Z had 
expressed dissatisfaction, M had not complied with a 
condition of the contract 

As already noted, if the buyer purchases an article 
under its patent or other trade name, there is no 
implied condition as to its fitness for any particular 
purpose. But if he sells an article of the description 
in which he usually deals under its patent or trade name, 
these IS an implied condition that it is of merchantable 
quality 

In a contract for work done and materials sup- 
plied there is an implied condition that the work shall 
be properly done in the contemplated manner and that 
the goods shall be reasonably fit for the conteraplatsh 
purpose. Thus, where a dentist makes a denture, it is 
an implied condition that the dentures would fit t 8 
patient Again, where M instructed B. motor repaii' 
ers, to repair his motor car, and B obtained 
makers new connecting rods and fitted them to W 
car, and one of them broke, it was held that, i 
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relied on B’s skill and judgment, there was an implied 
condition that the rods were fit for the purpose 

Transfer of the property between seller and buyer. 

It IS important to know the precise moment of 
time at which the pioperty in the goods passes from 
the seller, because — 

(a) in case of the destruction of the g-oods by 
fire or other accidental cause, it is necessary to know 
which has to bear the loss, and 

(b) in case of the bankruptcy of either seller or 
buyer, it is necessary to know whether the goods be- 
long to the trustee of the bank or not. 

The “property” in the goods means the ownei- 
ship of the goods, as distinguished from their possession. 

Specific goods — In a contract foi the sale of 
specific or ascertained goods the property passes to the 
buyer at the time when the parties intend it to pass 
The intention must be gathered from the terms of the 
contract, the conduct of the parties, and the circums- 
tances of the case Unless a contrary intention appears, 
the following rules arc applicable for ascertaining the 
intention of the parties 

1. Where there is an unconditional contract 
for the sale of specific goods in a deliverable state the 
property passes to the buyer when the contract is made 
Dehveiable state means such a state that the buyer under 
the contract would be bound to take delivery of them 
The fact that the time of delivery or the time of pay- 
ment is postponed does not prevent the property from 
passing at once. For example, if X goes into a shop and 
buys a hat, asking the shopkeeper to send it to his 
house and to put it down to his account, and the shop- 
keeper agrees to do so, the hat immediately becomes 
the property of X. 

_ 2. Where there is a contract for the sale of 
specific goods not in a deliverable state t e , the seller 
has to do something to the goods to put them in a 
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deliverable state, the property does not pass until that 
thing IS done and the buyer has notice of it 

' 3. Where there is a contract for the sale of 
specific goods in a deliverable state, but the seller is 
bound to weigh, measure, test, or do something with 
reference to the goods for the purpose of ascertaining 
the price, the property does not pass until that thing 
IS done and the buyer has notice of it 

4. When goods are delivered to the buyer on 
approval or “on sale or reUmC', the property therein 
passes to the buyer — 

(a) When he signifies his approval or accep- 
tance to the seller, or does any other act adopting the 
transaction. K delivered jewelry to W on sale or re- 
turn W pledged it with A. The pledge is an act by 
W adopting the transaction and therefore the property 
in the jewelry passed to him, so that K could not re- 
cover It from A. 

If K when he delivered the jewelry to W had 
done so on the terms that it was to remain his property 
until settled for or charged,the property would not 
have passed to W until either of those events had 
happend. 

(b) If he retains the goods, without giving 
notice of rejection, beyond the time fixed for the return 
of the goods, or, if no time is fixed, beyond a reasonoble 
time 

Unascertained goods — ^The property in unascer- 
tained goods does not pass until the goods are ascerta- 
ined The propery in unascertained or future goods 
sold by description passes to the buyer when goods of 
that description and in a deliverable state are uncondi- 
tionally appropriated to the contract, either by the 
seller with the assent of the buyer or by the buyer with 
the assent of the seller. The buyer’s assent may be 
eidier express or implied and be given either before 
or after appropriation is made. G sold to P 140 bags 
pf rice, the particular bags being unascertained On 
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February 27th P sent a cheque for the price and asked 
for a delivery order G sent a delivery order for 125 
bags from a wharf, and wrote saying that the remain- 
ing 15 bags were ready for delivery at his place of bus- 
iness P did not send for the 15 bags until March 25th 
when It was found they had been stolen without any 
neligence on G’s part P sued to recover from G the 
price he had paid for the 15 bags It was held that he 
could not succeed, because G had appropriated the 15 
bags to the contract, and P’s assent to the appropriat- 
ion was to be inferred from his conduct in not object- 
ing. The property in the 15 bags had therefore passed 
to P. 

If there is a sale of a quantity of goods out of a 
larger quantity, eg, of ten tons of scrap iron out of a 
heap in X's yard, the property will only pass on the 
appropriation of the specified quantity by one party 
with the assent of the other If the buyer has told 
the seller to send the goods by rail or some other mode 
of carnage, he will be deemed to have given his assent 
in advance to the subsequent appropriation by the seller 
of the goods he has put on rail 

Delivery by the seller of the goods to a carrier 
for the purpose of transmission to the buyer in purs- 
uance of the contract is an appropriation suffiaent to 
pass the property in the goods. 

Reservation of right of disposal by the seller. 

The property in goods, whether specific or unas- 
certained, does not pass if the seller reserves a right of 
disposal of the goods Apart from an express reserva- 
tion of the right of disposal, ' the seller is deemed to 
reserve the right of disposal in two cases ; — 

1. Where goods are shipped and by the bill of 
lading the goods, are deliverable to the order of thV 
seller of his agent. 

2. Where the seller sends a bill of exchange for 
the price of the goods to the buyer for his acceptance, 
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together with the bill of lading, the property in the 
goods does not pass to the buyer unless he accepts the 
bill of exchange. 

Risk ^rvma facie passes with property. 

Unless otherwise agreed, goods remain at the 
seller’s risk until the property has passed to the buyer, 
after which they are at the buyer’s risk, whether deli- 
very has been made or not. But if delivery has been 
delayed through the fault of either the buyer or the 
seller, the goods are at the risk of the party at fault. 

Sale by person not the owner. 

As a general rule, the sale of an article by a per- 
son who IS not, or has not the authority of, the owner 
gives no title to the buyer, who will be obliged to give 
the article up to the true owner without any recom- 
pense from him This rule is subject to the following 
exceptions : — 

1. Estoppel-li the true owner stands by and allows 
an innocent buyer to pay over to money to a third 
party, who professes to have to right to sell an article 
in the belief that he is becoming the owner of it, the 
true owner will be estopped from denying the third 
party’s right to sell. 

2. Sale hy a mercantile agent — Where a mer- 
cantile agent is, with the consent of the owner, in 
possession of the goods or of a document of title to the 
goods, any sale made by him, when acting in the ordi- 
nary course of business of a mercantile agent, shall be 
as valid as if he were expressly authorised by the owner 
of the goods to make the same; provided that the 
buyer acts in good faith and has not at the time of the 
contract of sale notice that the seller has not authority 
to sell. 

A "mercantile agent" means a mercantile agent 
having in the customary course of business as such 
authority either to sell goods, or to consign goods for 
the purposes of sale, or to buy goods, or to raise money 
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on the security of goods The chief classes of mercan- 
tile agents are factors, brokers and auctioneers, to which 
reference has already been made. 

■ A ^ document of Utle to goods" includes a bill of 
lading, dock-warrant, warehouse keeper's certificate, 
wharfinger’s certificate, railway receipt, wan ant or 
order for the delivery of goods and any other document 
used in the ordinary course of business as proof to the 
possessioh or control of goods, or purporting to autho- 
rise, either by endorsement or by delivery, the posse- 
ssor of the document to transfer goods thereby repre- 
sented The various forms of documents of title to 
goods will be found explained subsequently at appro- 
priate places 

3 Sale by possessor of goods or document of title - 
to them — If a person who has sold goods remains in 
possession of the goods or of the documents of title to 
them, any sale or pledge by him to a buyer or pledgee 
who takes the goods in good faith without notice of 
the previous sale will give a good title to the buyer or 
pledgee The effect of this is that if X, a shopkeeper, 
sells, e g a piano to Y and promises to deliver it, and 
before delivery sells and delivers it to Z, Z will get a 
good title to the piano, notwithstanding that the pro- 
perty had, before he purchased, passed to Y. 

Again, if a person who has bought or agreed to 
buy goods obtains, with the seller’s consent, possession 
of the goods or of the document of title to them, any 
sale or pledge by him to a buyer or pledgee who takes 
in good faith and without notice of any hen or other 
claim of the original seller against the goods, w-ill give 
a good title to the buyer or pledgee. X sold copper to 
Y and sent him a bill of lading endorsed in blank, to- 
gether with a draft for the price Y was insolvent and 
did not accept the draft, but he handed the bill of 
lading to Z in fulfilment of a contract for the sale of the 
copper to him. Z paid for the copper, and took the bill 
of lading without notice of X’s rights as unpaid seller. 



142 


SALE 0? GOODS 


X Stopped the copper ^n transttu. It was held that as 
y was in possession of the bill of lading with X’s con- 
sent he could give a good title to Z 

4. Sale by person with voidable title. — If the 
seller has a voidable title to goods and his title has not 
been avoided at the time of the sale, the buyer acquires 
a good title to the goods, provided that he did not 
know of the seller’s defect of title and bought m good 
faith. Thus, if A by fraud obtains goods from B, A 
has only a voidable title to the goods, and B can, on 
discovering the fraud, rescind the contract. If A, be- 
fore B rescinds the contract, sells to C, who buys in 
good faith and in ignorance of the fraud, C will get a 
good title. 

5 Sale by one of joint owners — If one of seve- 
ral joint owners of goods has the sole possession of them 
by permission of the co-owners the property in the 
goods is transferred to any person who buys them of 
such joint owner in good faith and has not at the time 
of the contract of sale notice that the seller has not 
authority to sell. 

Performance of the contract. 

If is the duty of the seller to deliver the goods 
and of the buyer to accept and pay for them, m accor- 
dance with the contract of sale. Unless there is an 
agreement to the contrary delivery of the goods and 
payment of the price are concurrent conditions, that is 
to say, the seller shall be ready and willing to give posse- 
ssion of the goods to the buyer in exchange for the price, 
and the buyer shall be ready and willing to pay the price 
in exchange for possession of the goods 

Delivery. 

Delivery may be made (a) by doing anything 
which the parties agree shall be treated as delivery, or 
(2) which has the effect ot putting the goods in the po- 
ssession of the buyer or of any person authorised to 
hold them on his behalf. Thus, parties may in time of 
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war agree that the delivery of a despatch telegram may 
take the place of a bill of lading. 

Delivery may be actual or constructive Actual 
or physical delivery of goods takes place where the 
goods are handed over by the seller to the buyer or his 
agent authorised to take possession of and hold them 
on his behalf Delivery is constructive when the goods 
themselves are not delivered, but the means of obtain- 
ing possession of the goods is delivered, e. g ,hj deli- 
vering the key of a warehouse where goods are stored 
or the bill of lading which will entitle the holder to re- 
ceive the goods on the arrival of the ship 

Rules as to delivery — Whether the seller has 
to send the goods to the buyer or the buyer has to take 
them from the seller depends on the terms of the con- 
tract In the absence of any such terms, the rules as 
to delivery are — 

1. The seller of goods is not bound to deliver 
them until the buyer applies for delivery. 

2 Goods sold are to be delivered at the place 
at which they are at the time of the sale, and goods 
agreed to be sold are to be delivered at the place at 
which they are at the time of agreement to sell or, if not 
then in existence, at the place at which they are manu- 
factured or produced 

3 Where under the contract of sale the seller 
IS bound to send the goods to the buyer, but no time 
for sending them is fixed, the seller is bound to send 
them within a reasonable time 

4 If the goods are in possession of a third party, 
there is no delivery until such third party acknowle- 
dges to the buyer that he holds the goods on his behalf 
The issue or transfer of any document of title to goods, 
however, operates as delivery even where the goods 
are in possession of a third person and is not affected 
by the provision of the rule. 

5. Delivery must be made within a reasonable 
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time and at a reasonable hour. 

6. The expenses of and incidental to putting 
the goods mto a deliverable state must be borne by the 
seller. 

7 Where, in pursuance of a contract of sale, 
the seller is authorised or required to send the goods 
to a carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer, or delivery of the 
goods to a wharfinger for safe custody, is pnma facie 
delivery to the buyer. But seller must make a reasona- 
ble contract with the earner or wharfinger, otherwise 
the buyer may decline to treat the delivery to the 
carrier or wharfinger as delivery to himself. Where 
the carriage involves sea transit, the seller must give 
sufficient notice to the buyer to enable him to insure, 
otherwise the goods will be at the seller’s risk. 

8 If the seller agrees to deliver goods to the 
buyer at a place other than that where they arc when 
sold, the buyer must, in the absence of agreement to 
the contrary, take the risk of deterioration as necessary 
mcident to the course of transit. 

Similarly, if the seller agrees to deliver goods at 
the buyer’s premises and, without negligence, dehvers 
them there to a person apparently authorised to receive 
them, and the person receiving them misappropriates 
them, the loss must fall on the buyer and not on the 
seller. 

9. When the seller is ready and wiUing to dehver 
the goods and requests the buyer to take dehvery and 
the buyer does not comply with his request withm a 
reasonable tune, the buyer is liable to the seller for (a) 
any loss occasioned by his neglect or refusal to take 
dehvery; and (b) a reasonable charge for the care and 
custody of the goods. 

Effect of fart dehvery — A delivery of part of 
goods m progress of the dehvery of the whole, has the 
same effect, for the purpose of passing the property in 
such goods, as a dehvery of the whole, but dehvery of 
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part of the goods, with an intention of severing it from 
the whole, does not operate as a delivery of the rema- 
inder Thus, where specific goods lying at a wharf 
were sold for a lump sum, and the seller left an order 
with the wharfinger to deliver the goods to the buyer, 
who had paid for them by a bill, and the buyer subse- 
quently weighed the goods and took away part of them. 
It was held that there was a delivery of the whole of 
the goods. 

Delivery of wrong quantity — \t is the duty of 
the seller to deliver the exact amount which has been 
ordered. In the event of the delivery of a wrong quan- 
tity, the rules, subject to any usage of trade or special 
arrangement of dealing between the parties, are — 

(1) Where the seller delivers to the buyei a 
quantity of goods less than he contracted to sell, the 
buyer may reject them But if the buyer accepts the 
goods so delivered he must pay for them at the con- 
tract rate. 

(2) Where the seller delivers to the buyer a 
quantity of goods larger than he contracted to sell, the 
buyer may either — 

(a) accept the goods oideied and reject the rest 
or 

(b) he may reject the whole 

If he accepts the whole of the goods so delivered 
he must pay for them at the contract price 

Where the contract is for the sale of “about’’ so 
many tons, or so many tons “more or less’’, the seller is 
allowed a reasonable margin If, however, he exceeds 
that margin the buyer cannot be compelled to accept 
the goods. 

(3) Where the seller delivers to the buyer the 
goods he contracted to sell mixed with goods of a diff- 
erent description not in the order, the buyer may — 

(a) accept the goods which are in accordance 
with the contract and reject the rest, or 
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(b) be may reject the whole of the goods. 

Instalment deliveries — Unless otherwise agreed, 
the buyer of goods is not bound to accept delivery 
thereof by instalments 

When there is a contract for the sale of goods 
to be delivered by stated instalments which are to be 
separately paid for, and either buyer or seller commits 
a breach of contract it is a question depending on the 
terms of the contract whether the breach is a repudiat- 
ion of the whole contract or a severable breach merely 
giving a right to claim for damages 

If the breach is of such a kind as to lead to the 
inference that similar breaches will take place with 
regard to future deliveries, the contract can be at once 
repudiated by the injured party. For example, if the 
buyer fails to pay for one instalment under such circu- 
mstances as to suggest that he wdl not pay for future 
instalments, or the seller fails to deliver goods of the 
contract description under similar circumstances, the 
contract can be repudiated. X sold to Y 1,500 tons of 
meat and bone mead of a specified quality, to be shipped 
125 tons monthly in equd weekly instalments After 
about half the meat was delivered and paid for, Y 
discovered that it was not of the contract quality and 
could have been rejected, and he refused to take fur- 
ther deliveries 

It was held that Y was entitled to do so, as he 
was not bound to take the risk of having put upon him 
further deliveries of goods which did not conform to 
the contract. 

The tests to be apphed are. first, the ratio quan- 
titively which the breach bears to the contract, and, 
secondly, the degree of probability or improbalility that 
such a breach will be repeated X bought from Y, Co 
5,000 tons of steel to be delivered 1,000 tons monthly, 
i^er the delivery of two instalments, but before pay- 
ment was due, a petition was presented to wind up Y. 
Co , and X refused to pay unless the sanction of the 
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court was obtained, being under the erroneous impre- 
ssion that this was necessary. It was held that the 
conduct of X in so refusing payment did not show an 
intention to repudiate the contract as so to excuse the 
liquidator of Y. Co. from making further deliveries. 

Buyer’s right of examining the goods 

Where goods are delivered to the buyer which 
he has not previously examined, he is not deemed to 
have accepted them unless and until he has had a 
reasonable opportunity of examining them for the pur- 
pose of ascertaining whether they are in conformity 
with the contract The seller is bound to afford to the 
buyer a reasonable opportunity of examining the goods 
for the purpose of ascertaining whether they are in 
conformity with the contract, unless otherwise agreed 
If the buyer does not examine the goods inspite of 
reasonable opportunity being given by the seller, the 
buyer is deemed to have accepted the goods. 

Acceptance. 

Acceptance takes place when the buyer — 

(a) intimates to the seller that he has accepted 
the goods, or 

(b) does any act to the goods which is incon- 
sistent with the ownership of the seller, or 

(c) retains the goods, after the lapse of a reason- 
able time, without intimating to the seller that he has 
rejected them 

P sold barley to B by sample, delivery to be 
made at T railway station B re-sold the barley to X 
The barley was delivered at T, and B, after inspecting 
a sample of it, sent it on to X X rejected it as not be- 
ing according to sample, and B claimed to be entitled 
to reject it It was held that B’s act in inspecting a sam- 
ple and then ordermg the barley to be sent on was an 
acceptance, and he could not afterwards reject it. 
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Rights of unpaid seller against the goods. 

A seller of goods is deemed to be an '"unpaid 
seller " — 

(1) When the whole of the price has not been 
paid or tendered; or 

(2) When a bill of exchange or other negoti-- 
able instrument, e.g. a cheque, has been accepted by the 
seller as conditional payment, and the condition on 
which It was accepted has not been fulfilled by reason 
of the dishonour of the instiument or otherwise A 
sells 1 Md of rice to B for Rs. 20/ — B pays Rs. 20/ — 
by cheque. A accepts the cheque A’s acceptance means 
that he accepts payment of the price for 1 Md. of rice 
on condition that the cheque will be paid If the 
cheque is dishonoured, A will become an unpaid seller. 

A seller includes any person who is in the posi- 
tion of a seller, eg sn agent of the seller to whom the 
bill of lading has been endorsed. 

Unpaid seller’s right. 

(A) An unpaid seller has the following rights 
notwithstanding that the property in the goods may 
have passed to the buyer 

(i) He has hen on the goods for the price while 
he is in possession of them. 

(ii) He has a right of stopping the goods in tran- 
sit after he has parted with the possession of them, in 
case of the insolvency of the buyer 

(ill) He has a right to re-sell the goods in some 

.cases. 

(iv) He can sue the buyer for the price of the 

goods. 

(B) An unpaid seller has the following rights 
when he has parted neither with the possession nor 
with the property in the goods. 

(i) He IS entitled to compensation if the buyer 
refuses to accept delivery. 
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(ii) He has a right of withholding delivery 
similar to and co-extensive with his rights of hen and 
stoppage in transit where the property has passed to 
the buyer. 

Unpaid seller’s lien. 

A hen in general may he defined to be aright 
of retaining property until a debt to the person retain- 
ing It has been satisfied A seller’s hen arises, there- 
fore, only when the property in the goods passes to 
the buyer. A seller’s lien means that an unpaid seller, 
who IS in possession of the goods sold but who has 
ceased to be the owner of such goods, is entitled to 
retain possession of them until payment or tender of 
the price in the following cases : — 

(a) Where the goods have been sold on cash 
basis and without any stipulation as to credit 

(b) Where the goods have been sold on credit, 
but the term of credit has expired. 

(c) Where the buyer becomes insolvent 

(d) The seller may exercise his right of lien not- 
withstanding that he is in possession of the goods as 
agent or bailee for the buyer 

Pari delivei y — Where an unpaid seller has made 
part delivery of the goods, he may retain the rest in 
his possession unless the circumstances relating to such 
part delivery show that the seller agreed not to exer- 
cise his lien. 

It is to be noted that the right of lien is an 
incident of actual possession by the seller and is not an 
inadent of title and it can be exercised by the seller 
even though the property in the goods has passed to 
the buyer. Thus, the giving of a dehvery order by a 
seller to a buyer does not of itself give the buyer such 
a possession of the goods as can deprive the seller of 
his lien for the unpaid price. 

In a reported case, the appellants Grice were 
merchants ip Australia and sold a quantity of tea to 
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the respondent Richardson. The tea was in the ware- 
house belonging to the appellants and the delivery 
orders were given to the respondent. The delivery or- 
ders were subsequently endorsed in favour of W & 
Co. by the respondent and a part of the tea was deli- 
vered to W. & Co. Thereafter W & Co became insol- 
vent and the appellants refused to deliver the part of 
the tea sold which was still in their warehouse except 
on payment of price. It was held that the appellants 
were entitled to retain the tea inspite of the fact that 
the tea was remaining with them in the capacity as 
bailees for the respondent. 

Tenmnattoii of henr- The seller’s lien being an 
incident of his possession, he loses it as soon as he 
gives the buyer possession and his only remedy for the 
unpaid price in that event is to sue the buyer for the 
price of the goods and he cannot rely on any rights on 
the goods superior to those of any other creditor. A 
lien IS lost — 

(a) when the goods are delivered to a carrier for 
the purpose of transmission to the buyer, without 
reserving the right of disposal of goods; 

(b) When the buyer or his agent lawftdly ob- 
tains possession of the goods; 

(c) by waiver, that is, when the seller agrees with 
the buyer either expressly oi impliedly that he would 
not exercise his right of lien. 

A sells 300 oranges to B for Rs./10. A delivers the 
oranges to a Railway Company for transmission to B. 
He further makes out the Railway receipt in the name 
of B as the consignee and sends the receipt to B. Here 
A does not reserve the right of disposal. Hence he can- 
not retain the oranges lying in the Railway godown if 
BTails to pay the price subsequently. But if A made 
out the Railway receipt in his own name he could have 
retained the oranges as the receipt would indicate that 
he has reserved the right of disposal 
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A sells a cat to B for Rs 2,000/- B gets on the 
car and drives the cai to his own garage, befoie he has 
paid the price Heie A cannot retain the car as B has 
taken possession of the car lawfully But suppose B 
wants to take the cai to his own gaiage A objects 
and demands payment of the price before B takes the 
car home B pushes A down and drives the cai to his 
own garage. Heie A can retain the car as B has taken 
possession of the car unlawfully, t e by using force. 

Seller’s right of stoppage in transit 

When there is- 

(a) an unpaid seller of goods, who has 

(b) patted with possession of the goods, and 

(c) the buyer becomes insolvent, and 

(d) the goods are in transit, 

the seller may lesume possession of the goods 
and retain them until payment or tender of the price 

A person is said to be insolvent who has ceased 
to pay his debts m the ordinary course of business or 
cannot pay his debts as they become due, whether he 
has committed an act of insolvency or not 

DwaUou of Uansit — (1) Goods are in tran- 

sit fi om the time they are delivered to a carrier or 
other bailee foi the purpose of transmission to the 
buyer until the buyer or his agent in that behalf takes 
delivery of them from such carrier or other bailee. But 
the taking of delivery must be done as an act of 
ownership The mere touching or handling of the 
goods without an intention to exercise the right of 
ownership will not terminate the transit. In a case 
goods were consigned to buyer by a ship and the buyer 
became insolvent The buyer under pressure from the 
captain sent his son to take the goods with definite 
instructions not to meddle with the goods. The son 
had the goods landed at the wharf where they were 
stopped by the sellers It was held that the taking of 
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the goods by the son was not an act of ownership and 
the sellers were entitled to stop. 

(2) If the buyer or his agent in that behalf obta- 
ins delivery of the goods before their arrival at the 
appointed destination, the transit is at an end If goods 
are ordered to be sent to an intermediate place from 
which they are to be forwarded to their ultimate desti- 
nation the transit is at an end if fresh instructions have 
to be sent to the intermediate place before the goods 
can be forwarded, but otherwise the goods are still in 
transit- 

(3) If, after the arrival of the goods at the appo- 
inted destination, the carrier or other bailee acknowle- 
dges to the buyer or his agent that he holds the goods 
on his behalf and continues in possession of them as 
bailee for the buyer or his agent, the transit is at an end 
and It is immaterial that a further destination for the 
goods may have been indicated by the buyer "If a 
consignee be in the habit of, with the consent of the 
owner, using the warehouse of a carrier, packer, wharf- 
inger, or other person as his for own, instance, by mak- 
ing it the repository of his goods, and disposing of them 
there, the transit will be considered as at an end when 
they have arrived at such warehouse ” 

(4) If the goods are rejected by the buyer and 
the carrier or other bailee continues in possession of 
them, the transit is not deemed to be at an end, even if 
the seller has refused to receive them back 

(5) When goods are delivered to a ship chart- 
ered by the buyer, it is a question depending on the 
circumstances of the particulat case, whether they are 
in the possession of the master as a carrier or a agent 
of the buyer. The decided cases establish the princi- 
ple that if the seller delivers the goods to the master 
on board the ship as the agent of the buyer, the transit 
comes to an end. But if the goods 'are delivered to 
the master of the ship chartered by the buyer only as a 
carrier the transit does npt come to an end. Where 
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the seller delivered the goods on board a ship belonging 
to the buyers and employed as a geneial trader, and the 
bills of lading weie made out in the name of the buy- 
eis, It was held that the transit had come to an end by 
such delivery and the sellers were precluded from stopp- 
ing the goods On the other hand, where the seller 
delivered goods on boaid a ship chartered by the buyers 
and the destination was not known and no bills of lad- 
ing were made out, it was held that the transit had not 
come to an end The distinction is clear In the latter 
case the goods were only delivered to a carrier whereas 
in the former the goods were given to an agent of the 
buyer and delivery to the agent is delivery to the buyer, 

(6) Where the carrier or other bailee wrong- 
fully refuses to deliver the goods to the buyer or his 
agent in that behalf, the transit is deemed to be at an 
end A gives notice to a carrier to stop the goods A 
has no authority to give such notice, he being neither 
the seller nor his agent Subsequently the assignee of 
die insolvent buyer demands the goods The carrier 
refuses to deliver the goods and hands them over to 
A The stoppage is ineffective and the transit has come 
to an end on the wrongful refusal of the carrier to deli- 
ver the goods to the buyer’s assignee On the other 
hand if the right to stop is duly exercised the carrier 
must comply v/irh it and he will be liable in damage if 
he wrongfully refuses 

(7) Where part delivery of the goods has been 
made to the buyer or his agent in that behalf, the re- 
mainder of the goods may be stopped in transit unless 
such part delivery has been given in such circumstances 
as to show an agreement to give up possession of the 
whole of the goods 

Hoxv stoppage tn transit is effected - The seller 
exercises his right of stoppage in transit either by tak- 
ing possession of the goods or by giving notice of his 
claim to the carrier in whose possession the goods are 
Such notice may be given either to the person in actual 
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possession of the goods or to his principal In the 
latter case, the notice to be effectual, must he given at 
such time and in such circumstances that the prmcipd 
by the exercise of reasonable diligence, may communi- 
cate it to his servant or agent in time to prevent a de- 
livery to the buyer. 

When notice of stoppage in transit is given by 
the seller to the carrier of other bailee in possession of 
the goods, he must re-deliver the goods to, or accor- 
ding to the directions of, the seller. The expenses of 
such re-delivery must be borne by the seller. 

Effect of siib-sale or pledge by buyer - The un- 
paid seller’s right of lien or stoppage in transit is not 
affected by any sale or other disposition of the goods 
■which the buyer may have made, unless the seller has 
assented thereto. Where, however, a document of 
title to goods has been issued or lawfully transferred 
to any person as buyer or owner of the goods, and that 
person transfers the document to a person who takes 
the document in good faith and for consideration, then, 
if such last mentioned transfer was by way of sale, the 
unpaid seller’s right of lien or stoppage in ■transit is 
defeated and, if such last mentioned transfer was by way 
of pledge or other disposition for value, the unpaid 
seller’s right of lien or stoppage in transit can only be 
exercised subject to the right of the transferee. 

Right of re-sale 

The right of stoppage m transit is a right to re- 
tain the goods until pa3Tnent or tender of the price and 
its exercise does not, therefore rescind the contract or 
give the seller a right of resale, except in the cases 
mentioned below. If, however, an unpaid seller who 
has exercised his right of hen or stoppage in transit 
does resell the goods, the buyer obtains a good tide to 
them as against the original buyer. 

A right of resale exists under the following cir- 
cumstances: 
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(a) Where the goods are of a perishable nature. 
If the seller suffers loss on re-sale due to a fall of price, 
the buyer must make good the loss If the seller makes 
a profit on re-sale he is entitled to keep the profit 
Added to this, the seller can sue the buyer for breach 
of contract 

(b) Where the goods are not of a perishable 
nature, the seller is entitled to re-sell the goods, pro- 
vided he gives notice to the buyer of his intention to 
re-sell, and the buyer fails to pay or tender the price 
within a reasonable time from the giving of such no- 
tice The seller is also entitled to sue the buyer for 
breach of contract If, however, the goods are not perish- 
able, or the seller sells non-perishable goods without 
notice, the seller is not entitled to recover from the 
buyer any loss he might suffer on the re-sale, and the 
profit on the re-sale, if any, will go to the buyer 

(c) Where the seller, at the time of the con- 
tract, reserves the right to re-sell in case the buyer de- 
faults to pay the price, the seller can always sell the 
goods 

Right of withholding delivery 

As already explained, if the property in the 
goods has passed to the buyer, the unpaid seller has a 
right of hen or stoppage in transit as explained above 
If, however, the property has not passed, the unpaid 
seller has a right of withholding delivery similar to and 
co-extensive with his rights of lien and stoppage in 
transit 

Actions for breach of the contract. 

The seller, in addition to his rights against the 
goods set out above, has two rights of action agatnst the 
hw^er. 

1. For the price - Where under a contract of 
sale the property in the goods has passed to the buyer 
eind the buyer wrongfully neg^lects or refuses to pay for 
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the goods according to the terms of the contract, the 
seller may sue him for the price of the goods. Where 
under a contract of sale the property m the goods has 
not passed to the buyer, but according to the contract 
the price is to be paid on a certain day irrespective of 
delivery, the seller can sue the buyer for the price if 
the buyer refuses or neglects to pay the price on or be- 
fore the appointed day. 

In the absence of a contract to the contrary the 
court may award interest at such rate as it thinks fit, 
from the date of the tender of the goods or from the 
date on which the price was payable. The seller may 
also recover interest or special damage in any case where 
by law interest or special damages may be recoverable. 

When the property in the goods has not passed, 
the proper remedy of the seller in the case of a breach 
of contract is the one following. 

2. For non acceptance - An action for damages 
for non-acceptance lies when the buyer wrongfully re- 
fuses or neglects to accept and pay for the goods. Mark 
the word ‘wrongfully ’ The buyer can refuse to take 
delivery if the goods are defective or not according to 
sample or description or if delivery was late or for anj^ 
other reason which is contrary to the terms of the con- 
tract But the buyer cannot refuse to take delivery if 
the goods are delivered according to the terms of the 
contract. 

Also, when the seller is ready and willing to de- 
liver the goods and request the buyer to take delivery, 
which the buyer does not do within a reasonable time, 
the seller may recover from the buyer — 

(a) any loss occasioned by the buyer’s refusal 
or neglect to take delivery; and 

(b) a reasonable charge for the care and custody 
of the goods. 

The measure of damages for non-acceptance is 
the estimated loss directly and naturally resulting m 
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the ordinary course of events from the buyer’s breach 
of contract, which is, where there is an available mar- 
ket for the goods in question, the difference between 
the contract price and the market price at the date when 
the goods ought to have been accepted. 

The buyer has the following actions against the 
seller for breach of contract • — 

1 For noip-dehvery — This arises when the 
seller wrongfully neglects or refuses to deliver goods to 
the buyer The measure of damages is, as in the case 
of the action for non-acceptance, the estimated loss 
naturally resulting from the breach of contract which 
is, prima facte, when there is an available market for 
the goods, the difference between the contract price and 
the market price at the time when the goods ought to 
have been delivered. 

If the buyer purchased the goods for resale and 
the seller knew of this, the measure of damages will be 
the difference between the contract price and the re- 
sale price, if the goods cannot be obtained in the mar- 
ket. If they can be obtained in the market, the buyer 
ought to obtam them there and so fulfil his contract 
of resale, with the result that the damages will be the 
difference between the market price and the contract 
price 

Where delivery is delayed but the goods are ul- 
timately accepted notwithstanding the delay, the mea- 
suie of damages is the difference between the value of 
the goods at the time when they ought to have been 
and the time when they actually were delivered. 

2 For recovery of the price — If the buyer has 
paid the price and the goods are not delivered he can 
recover the amount paid. In the absence of a contract 
to the contrary, the court may award interest at such 
rate as it thinks fit to the buyer from the date on 
which the payment was made, m addition to any spe- 
cial damages recoverable under any law. 
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3. For specific performance — A buyer can only 
get his contract specifically performed, i. e , obtain an 
order of the court compelhng the seller to deliver the 
goods he has sold, when the goods are specific or ascer- 
tained. The remedy is discretionary and will only be 
granted when damages would not be an adequate re- 
medy. If, therefore, the goods are ordinary articles of 
commerce which can readily be obtained in the market, 
specific performance will not be granted; but it will be 
granted if the goods are of special value or are unique, 
e. g. a picture, a rare book or a price of jewellery 

4. For breach of condition — On breach of condi- 
tion the buyer is entitled to reject the goods. He 
cannot, however, as already noted, reject the goods if — 

(a) he waives the breach of condition, and 
elects to treat it as a breach of warranty, or 

(b) the contract is not severable and he has 
accepted the goods or part of them, or 

(c) the contract is for specific goods, and the 
property has passed to the buyer. 

In all these cases the breach of condition can 
only be treated as breach of warranty If the breach of 
condition is that the goods are not of the contract des- 
cription, the property will not pass, so that the buyer 
has the right to reject. 

Contracts frequently contain a clause prohibit- 
ing the rejection of goods by the buyer Such a clause 
has no effect unless the goods are within the contract 
description. Timber of different sizes was sold under 
a contract which provided that “buyers shall not reject 
the goods herem specified, but shall accept or pay for 
them in terms of contract against shippmg documents”. 
The timber delivered was not, in respect of quantity, 
the specified timber It was held that the buyer could 
reject tbe timber, as .the clause did not operate when 
the goods tendered were not the specified goods which 
the buyer contracted to buy. 
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5 For breach of warranty— On breach of warr- 
anty, the buyer can e%ther 

(a) set up against the seller the breach of warr- 
anty in diminution or extinction of the price, or 

(b) maintain an action against the seller for 
breach of warranty 

The measure of damages for breach of warranty 
IS the estimated loss arising directly and naturally from 
the breach, which is prima fdcie the difference between 
the value of the goods as dehvered and the value they 
would have had if the goods had answered to the 
warranty 

Anticipatory breach, 

Where either party to a contract of sale repudi- 
ates the contract before the date of delivery, the other 
may either treat the contract as subsisting and wait 
till the date of delivery, or he may treat the contract 
as rescinded and sue for damages for the breach 

Sales by auction 

The following rules apply to auction sales — ] 

1 Each lot IS prtina facie deemed to be the 
subject of a separate contract of sale. 

2 The sale is complete when the auctioneer 
announces its completion by the fall of the hammer or 
in any other customary manner. Until such announ- 
cement any bidder may retract his bid. 

3. A right to bid may be reserved expressly by 
or on behalf of the seller and, where such right is expre- 
ssly so reserved, but not otherwise, the seller or any 
one person on his behalf may bid at the auction Where 
the sale is not notified to be subject to a right to bid 
on behalf of the seller, it shall not be lawful for the 
seller to bid himself or to employ any person to bid 
at such sale, or for the auctioneer knowingly to take 
any bid from the seller or any such person, and any 
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sale contxavemng this rule may be treated as fraudulent 
by the buyer 

4, The sale may be notified to be subject to a 
reserved or upset price. On a sale by auction annou- 
nced to be subject to a reserve pnce, each bid is acce- 
pted conditionally on the reserve being reached. 

5. If the seller makes use of pretended bidding 
to raise the price, the sale is voidable at the option of 
the buyer. 

When auctioneer sells goods, he impliedly under- 
takes the following obligations : — 

1. He warrants his authority to sell. 

2. He warrants that he knows of no defect in 
his principal’s title 

3. He undertakes to give possession against the 
price paid into his hands. 

4 He undertakes that such possession will not 
be disturbed by his principal or himself 

Where an auctioneer, disclosing the fact that he 
IS acting as agent but not disclosing the name of his 
principal, sells specific goods he does not warrant his 
principal’s title to the goods B bought a motor car at 
an auction sale conducted by C, an auctioneer. The 
car was sold on behalf of X, who had no title to it, and 
the true owner subsequently recovered it from B B 
sued C for the return of the price It was held that he 
could not recover as he knew C was an agent, and the 
sale was a sale of specific goods. 

C. I. F. contratcs 

A c 1 f. (cost, insurance, freight) contract is a 
contract for the sale of goods to be performed by the 
delivery of documents representmg the goods, i.e , of 
documents giving the right to have the goods delivered 
or the possible right, if they are lost or damaged, of 
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recovering their value from the shipowner or from 
underwriters The duties of a seller under such a con- 
tract are •• 

(1) to ship at the port of shipment goods of 
the description contained in the contract; 

(2) to procure a contract of affreightment, under 
which the goods will be delivered at the destination 
contemplated by the contract; 

(3) to arrange for an insurance upon the terms 
current in the trade which will be available for the be- 
nefit of the buyer, 

(4) to make out an invoice of the goods, and 

(5) to tender, within a reasonable time after 
shipment, the shipping documents, consisting of the 
bill of lading, the policy of insurance and the invoice, 
to the buyer. 

During the voyage the goods are at the risk of 
the buyer This risk will in ordinary cases be covered 
by the insurance, but if the goods are lost from a peril 
excepted in the ordinary pohcy of insurance current in 
the trade, the buyer must nevertheless pay the full 
price for delivery of the documents B sold to C, 100 
bales of cloth on c i. f. terms B shipped the goods, 
insuring them under a policy which did not cover war 
risks This was customary. The ship carrying the 
goods was sunk by enemy. It was held that C was 
bound to pay the price on tender of the shipping docu 
ments, notwithstanding that the policy did not cover 
the risk by which the goods were lost 

Even if the seller knows that the goods have been 
lost at the time the shipping documents are tendered, 
he can still compel the buyer to take and pay for them. 

It IS the duty of the buyer to pay the price upon 
or within a reasonable time after tender of the shipp- 
ing documents, whether or not the ship has arrived and 
although he has had no opportunity of inspecting the 
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goods to ascertain whether they are in accordance with 
the eontract. 

It is the duty of the seller under a c i. f con- 
tract to deliver a bill of lading stating correctly the 
date of shipment of the goods, and if the date of ship- 
rnent is incorrectly stated the buyer may rescind the 
contract. 

F, O. B contracts 

Under as f o b (free on board) contract it is 
the duty of the seller to put the goods on boaid a ship, 
under a reasonable or ordinary bill of lading or other 
contract of carriage, for the purpose of their transmi- 
ssion to the buyer The cost of putting the goods on 
board must be borne by the seller, but when once the 
goods are shipped they remain at the risk of the buyer. 
Delivery is complete when once the goods are put on 
board the ship, but the seller should give notice of the 
shipment to the buyer so as to enable him to insure; 
if the seller fails to do this, the goods will be at his 
risk. 

The property in the goods does not pass to the 
buyer until after shipment If, therefore, the seller is 
prevented from putting them on board by the failure 
of the buyer to name a ship, the proper remedy of the 
seller is an action for damages for non-acceptance and 
not an action for the price. 

Ex ship contracts. 

When goods are sold ex slup, the duties of the 
seller are . — 

1. To deliver the goods to the buyer from a 
ship which has arrived at the port of delivery at a place 
from which it is usual for goods of that kind to be 
delivered: - 

2. To pay the freight or otherwise release the 
ship-owner’s hen. 
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3 To furnish the buyer' with a delivery order, 
or some other effectual direction to the ship to deliver 

The goods are at the seller’s risk during the 
voyage and there is no obligation on the seller to effect 
an insurance on the buyer’s behalf 

Hire-purchase and credit-sale. 

During recent years two methods of selling 
goods on credit terms have bcome very popular One is 
known as “hire-purchase” and the other as “credit-sale’’ 
or “deferred payment sale” 

In hire-purchase agreements the customer agrees 
to hire the article in question and promises to pay the 
price in a number of instalments which are called rent; 
and he is also given an option to purchase the article 
on payment of the last instalment of the price But 
although the goods actually come into the possession 
of the customer, the ownership still vests in the seller, 
who, if the customer fails to pay any instalment, can 
ratake possession of the whole of the goods, as well as 
keep by way of forfeit the instalments already paid by 
the customer. In other words, until all the instal- 
ments have been paid, the goods remain the property 
of the seller, and the buyer does not obtain complete 
ownership until he has fulfilled his contract by paying 
the final instalment. 

The hire-purchase system has been modified by 
enterprising retailers who, in order to offer further 
inducements to purchasers, have evolved the system 
of “deferred payments” Under this system the goods 
become the actual property of the buyer on payment 
of the first deposit, but in many cases a special agree- 
ment IS arranged whereby, if the buyer fails to pay 
his instalments, the seller has the right to take possess- 
ion of goods to the value of the amount unpaid, plus a 
reasonable allowance for expenses, whilst the buyer 
retains goods to the value of the amount paid, less the 
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expenses incurred by the seller. The parties also can, 
and usually do, agree that no property in the article is 
to pass to the customer until the last instalment is 
paid and that if he is late in the payment of any 
instalment the balance of the price is to become due 
immediately. 



CHAPTER VI 

NEGOTIABLE INSTRUMENTS 

(Bills of Exchange, Cheques and Promissory 
Credit 

’‘"What the eteam engine is in mechanism, what the diffe- 
rential calculus is in mathematics that is ci edit in commerce” 
•^MacLeod 

Modern commerce is essentially different from 
what It was in the past Not only have its size, the 
area of its operation and its speed increased enormously, 
but Its nature has also become different Commerce 
has now become world-wide, the market for most co- 
mmodities IS as wide as the whole world, and the bulk 
,of the commodities entering commerce consist of arti- 
cles of daily and popular consumption. The number of 
commercial transactions has multiplied a thousand-fold 
and so has then rapidity. To liquidate these transac- 
tions, some medium of exchange is needed The quan- 
tity of money is not enough to liquidate even a very 
small part of them. It wotdd be utterly impossible for 
commerce to be carried on on such a large scale with 
cash payments. 

The instrument which has made modern comm- 
erce possible, as also the modern large-scale produc- 
tion with Its necessary round-about process and divi- 
sion of labour, is called ^credtt'. 

‘Credit’ m its literal sense means trust or confi- 
dence. Actually credit means the deferring of a payment; 
It means the power which one person has to induce an- 
other to put economic goods at his disposal for a time 
pn promise of future payment. In popular language 
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'this power is called his credit. When such a sale on 
credit takes place there is created a contract or obliga- 
tion between the buyer and the seller. This contract 
or obligation consists of two parts; the right to demand 
payment in the person of the seller (who is the crea- 
tor) and the duty to pay, in the person of the buyer 
(who IS the debtor). The right to demand in the per- 
son of the creditor is termed ‘credit’ while the duty to 
pay in the person of the debtor is the ‘debt’. 

Essentials of credit — Credit involves three 
essentials, viz (1) exchange or transfer of value; 
(2) time and (3) confidence-confidence both m the 
integrity and capacity of the borrower. It is a present 
transfer of economic goods or services in consideration 
of a promise of a future return of equivalent value We 
know that commodities in the ordinary course of busi- 
ness pass through various hands For instance, they pass 
from the manufacturef to the foreign importer, from 
the foreign importer to the wholesale dealer, from the 
wholesale dealer to the retailer and from the retailer to 
the ultimate consumer If all these transactions were 
based on cash basis, and all the receivers of goods paid 
the price immediately on receiving them, every one of 
these agencies should possess very large quantities of 
ready money at command for what they require And 
if all of them have not always got an adequate amount 
of ready money at command, they will have to stop or 
suspend their operations till they are able to get money 
from the ultimate consumer. It would mean that the 
stream of production and circulation would be vastly 
diminished and would not be continuous 

This brings in the question of deferred payments. 
If instead of cash payments there could be arranged a 
system of deferred payments between the various par- 
ties, the production will not diminish but will continue 
-at the same rate or even at an accelerated one. The 
manufacturer sells the goods to the importer and agrees 
not to demand the price tdi sometime afterwards and 
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takes instead a promise from tbe importer for the pay- 
ment of the sum involved at a certain future date The 
same procedure is adopted between the wholesale dealer 
and the retailer 

Ttansfer of credit — The promises of the various 
purchasers would thus go to liquidate the various tran- 
sactions, just as money would have done it There may 
appear to be one difference, however, between the two, 
namely, that whereas the receipt of money would have 
enabled the seller to replace his capital, that of mere 
promise may put him out of pocket for the amount up 
to the time that the promise is redeemed or honoured 
This introduces the element of transfer of these pro- 
mises The seller will not be out of pocket if he could 
use the buyer’s promise to get goods which he wants 
and thus replace his capital In actual practice this is 
possible The seller in this case may buy the goods he 
wants from another seller and instead of giving him 
money or his own promise, may endorse and hand him 
over the promise which he holds The other seller who 
now possesses the promise may similarly endorse it and 
hand it over to someone else in consideration of goods, 
and so on, till the time of the maturity of the promise, 
when the ultimate holder of the promise will dnectly 
present it to the oiiginal promisor and receive payment 
Thus one promise will not only liquidate one transa- 
ction but many others without diminishing or suspen- 
ding the stream of production. 

Credit and capital — Credit, like money, can be 
applied to bring new products into existence as well. 
For example, take the case of a municipality that wants 
to construct a market place but has no ready money to 
do It. The municipality may issue bonds to the public 
and thus borrow money on these bonds repayable at a 
future date. The market place can now be built, and 
will be real capital, as it would produce profit when 
given on rent And as rents are received the bonds 
might be redeemed and the debt cleared off. Credit has 
been able here to bring into existence a new product. 
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Credit, in fact being purchasing power, may be used to 
purchase labour as well as commodities And it is clear 
therefore, that money and credit have exactly the same 
effects on the production and marketing of commodi- 
ties. 

Credit and Banks — In actual practice the trans- 
actions between traders and traders are numerous, and 
all the transactions are not for an equal amount, nor 
are all the traders known to one another. There arises, 
therefore, the necessity of institutions that must be wi- 
dely known and trusted and whose business may be 
to purchase the credits or debts of various merchants 
or manufacture credit on the basis of the various 
commercial transactions Such institutions are the 
Banks. 

Farms of ci edit — Credit has thus various forms 
commercial credit, bank credit, public credit, industrial 
or capital credit, individual or personal credit When 
merchants buy commodities on the basis of their cie- 
dit It IS known as commercial credit. This credit is how- 
ever, very limited in scope and soon terminates In 
order to extend its area and time, it must be exchanged 
with bank credit. Bills of exchange represent commer- 
cial credit Their circulation is limited But as soon 
as they are exchanged with bank credit notes and other 
instruments like banker’s acceptances and letters of cre- 
dit, they can be circulated over a much wider area 
There are only some persons who know a particular mer- 
chant, and he cannot buy goods on credit from others 
on his own credit. But as soon as he gets it exchanged 
with bank credit, he can buy goods. Bank credit, which 
must be payable on demand, is not intended to be ter- 
minated or extinguished, but is created with the hope 
that It will continue in existence and work like money. 

Public credit means the borrowing operation of 
Governments by means of interest bearing securities. 
Capital or Industrial credit refers to the borrowing of 
necessary finance by industnal corporations for their 



CREDIT INSTRUMENTS 


169 


business operations Personal credit refers to the obtan- 
ing of individual goods and money for consumption on 
credit. 

Credit instruments 

Credit, in order that it may be capable of actual 
delivery, must be recorded on a material When it is 
recorded on paper, the latter is called an Instrument of 
Credit Instruments of credit are created in two forms. 
They may be m the form of an order from the creditor 
to the debtor for payments, or in the form of a promise 
of the debtor to pay his creditor or any one else he 
may name. 

Commercial credit gives rise to Commercial Cre- 
dit Instruments like the Bills of Exchange and the Pro- 
missory Notes, while Banking Credit gives rise to Bank- 
ing Credit Instruments, such as the Bank Notes, Che- 
ques, Letters of Credit etc The difference between 
commercial credit instruments and banking credit ins- 
truments lies in their range of negotiability or acceptabi- 
lity Banking credit instruments are more widely and 
leadily accepted than those issued by private indivi- 
duals The reason is obvious. The bank is a more 
widely known and trusted institution, its credit instru- 
ments, therefore, have a wider acceptability 

Credit has given rise to numerous credit instru- 
ments We shall now proceed to study some of these 
in every day use. 

Negotiable instruments. 

The law relating to negotiable instruments in 
India is contained in the Negotiable Instruments Act of 
1881 According to that act a 'negotiable instrument' 
means a promissory note, bill of exchange or cheque 
payable either to order or to bearer. It does not men- 
tion Hnndis which is a very common and important ne- 
gotiable instrument in India. It does not also explain 
tbe nature and characteristics of negotiable instruments. 
A negotiable instrument may be described as “one the 
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property in which is acquired by any one who takes it 
bonafide and for value, notwithstanding any defect of 
the title in the person from whom he took it, from which 
It follows that an instru ment cannot be negotiable unless 
It IS such and in such a state that the true owner could 
transfer that contract or engagement contained therein 
by simple delivery of the instrument.” This definition 
involves two following characteristics of negotiable 
instrument, viz : — 

1 Property in it passes from hand to hand by 
mere delivery. 

2 The holder in due course is not affected by 
defects in title of his transferor or of previous holders 

3 The holder in due course can sue in his own 

name. 

4 He IS not affected by certain defences which 
might be available against previous holders, e g fraud 
to which he is no party 

5 It passes from hand to hand like cash and can 
be conveniently assigned in discharge of debts 


BILLS OF EXCHANGE. 

Bill of exchange. 

A “bill of exchange” is an instrument in writing 
contaning an unconditional order, signed by the maker, 
directing a certain person to pay a certain sum of money 
only to, or to the order of, a certain person or to the 
bearer of the instrument. Its two principal uses may be 
exemplified thus: 

B owes A, A owes C. Instead of B making 
payment to A, and A making payment to C, A “draws” 
upon B in favour of C, i, e, A orders B in writing to 
pay to C what he (B) owes A. B undertakes to comply 
with this order such undertaking being expressed on 
the document by B, who thereupon becomes liable to 
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C if C IS given possession of the document C is thus 
enabled to obtain payment from B, who upon payment 
discharges simultaneously his own debt to A and A’s 
debt to C 

Again, Y may owe X and X may desire to give 

Y SIX months’ credit but not be in a position to forego 
the present use of the money He may satisfy both him- 
self and Y “drawing” upon Y t. e, obtaining a bill from 

Y containing Y’s present undertaking to pay in six 
months the then holder of the bill. X may then (if Y’s 
credit be good) “discount” the bill, t e get Z to pur- 
chase the bill for the amount of it less a sum to remu- 
nerate Z for the six months which he will have to wait 
before he gets his money back and for the risk Z runs in 
not getting paid through the possible insolvency of X 
and Y 

Thus, a bill of exchange performs two kinds of 
offices in commerce it saves the transmission of coined 
money, and it enables creditors not only to fix down 
debtors to a day of payment, but to get the use of a 
sum equivalent to the debt (less a small discount) be- 
fore It IS properly due. 

A “bill of exchange” may be an inland or a 
foreign bill. When drawn or made in British India, 
and made payable in, or drawn upon any person resi- 
dent in, British India, it is deemed to be ‘inland’ and to 
be ‘foreign’ if not so drawn, made or, made payable 

Form of bill of exchange. 

A simple example of a ‘bill of exchange’ is as 
follows ; 

A, a retailer, buys goods from B, a wholeseller 
merchant, for, say Rs / 200 The arrangent is that A should 
have a credit for one month after the date of the 
delivery of the goods and that a bill should pass between 
them Theref^e, B, when delivering goods to A pre- 
sents an invoice for the goods he has sold and also 
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drawn on A This draft would be known as the draft 
of B which has to be accepted by A, and returned to 
B which makes it a complete document The draft as 
drawn will be in the following form ; 



1. Faiz Bazar 

1 

Delhi. 

December 23rd 1946. 

1 Stamp 



One month after date pay to me or my 

order the sum of Es two hundred only for value received 

1 

(Sd) B 

To Mr. A 

(Sd) A. 23-12-1946 


The above draft when accepted by A would bear 
across the face of it the following wxiting;-- 

Accepted 23rd December 1946. 

(Sd) A 

The holder of this bill, i. e. B. can now hold it 
till its due date i e- 26th January 1947 (which includes 
three days of grace allowed by law) and recover Rs. 
200/- on that date from A, the acceptor. If E likes he 
may endorse it over to any one in want of money be- 
fore maturity of this bill, or be may discount it with his 
banker i. e he may sell it for its value less a charge 
made by the banker by way of discount. 

The usual form of a ‘bill of exchange' is as 
follows.' — 
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New Delhi, December 23rd, 1946. 


Stamp 


Three months after date pay to Mr. Sri krishan 
or order the sum of Rs one thousand only for value received 


Rs 1,000-0-0 


To 

Mr Ram Narain 
Ohandni Ohowk, 
Delhi. 


Prom Frakash 


Thus, there are three parties to a Bill — the drawer, 
the drawee and the payee Mr. Prem Prakash is the 
drawer, Mr Ram Narain is the drawee and Mr. Sri 
Krishan is the payee. It is the business of payee, on 
the first convenient opportunity, to get it accepted by 
the drawee, who if he agrees to pay the amount, will 
write accepted across the bill. 

Here also the payee may keep the bill with 
himself till it matures or he may transfer it to same 
one else, by endorsing it. The endorsee may again 
endorse it and thus the bill may pass into several hands 
and can thus be transferred, from hand to hand and the 
property in the bill is also thereby transferred. 

The ''holder of a bill is any person entitled in his 
own name to the possession thereof and to receive or 
recover the amount due thereon from the parties there- 
to When the bill is lost or destroyed, its holder is the 
person so entitled at the time of such loss or destruc- 
tion 

Other forms of bill of exchange — A bill may be 
drawn payable on demand, it would then read . 

On demand pay A or order etc. 
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A bill payable on presentvient (or sight) would 

read. 

On presentment (or sight) pay A or order etc 

Thei e months after dale (or sight or presentment) pay 3Ir. 
A or order etc irith interest thereon at 6 percent per annum 

Or the bill may be drawn payable to hearer; it 
would read : 

Ten days after date (or sight) pay the bearer the sum of 
Es fifty, value received 

It is to be noted that m India no Bill can be 
drawn payable to bearer on demand. 

Requisites of a bill of exchange. 

From the definition given above, it may be de- 
duced that there are eight requisites as to the form of 
a valid bill ; — 

1. The bill must be an order ^ not a request Acco- 
rdingly, a document in the terms, “we hereby authorise 
you to pay on an account to the order of G Rs 6,000'’, 
is not a bill of exchange. So also “Mr. A, please to let 
the bearer have seven pounds and place it to my acco- 
unt, and you will oblige your honourable servant, R’’, 
IS not a bill. 

2. The order must be unconditional. Accordingly, 
instruments containing such conditions regarding pay- 
ment as “on the death of A provided he leaves either 
of us sufficient to pay that sum” or “if we otherwise 
shall be able to pay it’’, or “-after the marriage of a cer- 
tain person”, or “on the sale of certain goods,” or “on 
drafts being honoured”, or “on failure of realising the 
securities”, or “as circumstances of the drawer wuU 
admit without detriment to him or his family” or “at 
the convenience of the promisor”, or “in instalments 
ceasing from the death of the promisee” are not bills 
of exchange. In like manner, an mstrument contain- 
ing an order to pay ‘provided that the terms of the 
letter are complied with’ or ‘30 days after the arrival 
of the ship Paragon at Calcutta’, or ‘out of the fifth 
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payment when it should be due and allowed by J S or 
‘sixty days after sight or when realised,’ is not a bill 
of exchange For the same reason a bill containing an 
order for payment of money conditional upon the sign- 
ing of a particular receipt is not valid; if, however the 
direction is not addressed to the drawee, the order is 
unconditional and the bill is valid. 

On the principle above stated, it is required that 
a bill or note should not be made payable out of a par- 
ticular fund, as thereby the payment is made dependent 
upon the existence or sufficiency of such fund Thus, 
an instrument containing an order ‘to pay a certain 
sum out of the money in your hands belonging to X 
company’, or ‘out of the money due from X as soon as 
you receive it’, or ‘out of the money arising from my 
reversion, when it is sold’, or ‘out of the sale proceeds,’ 
or ‘out of the money due or hereafter to become due 
under the will of my late father’, cannot be a bill of 
exchange, though it may operate as an assignment of 
so much of the fund But the statement of a particular 
fund in a bill of exchange will not validate it, if it is 
introduced merely as a direction to the drawee how 
to reimburse himself, or to show the particular account 
to be debited, or as a statement of the transaction which 
gives rise to the bill 

The promise or order to pay will not be con- 
ditional when It is made dependent upon an event 
which is certain to happen at some time or other or 
in other words, an event which is inevitable. If a bill 
IS made payable on the death of a certain person, or 
twelve months after notice, or m four instalments, on 
the dates fixed in four years, or on the first January 
when X comes of age, will be valid An instrument 
payable as per advice or as per memorandum of agree- 
ment IS good as a bill of exchange. 

3. The order must be tn wnUng. This inclu- 
des printing, engraving, lithographing, and in fact every 
mode by which words and figures cgn be expressed on 
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any material. The writing may be in pencil or in ink or 
may be on paper, parchment or any other convenient 
substitute for paper. 

4 The. order must he signed by the maker : The 
signature of the drawer is necessary and there cannot 
be a bill even if the instrument is accepted without the 
signature of the drawer If space is left blank to insert 
the drawer’s name, a bonafide holder may insert it un- 
der a presumed authority, and even if it was inserted 
without authority, the acceptor is still bound to a 
bona fide holder without notice In a bill there can be 
joint drawees, but never alternate ones 

5. The drawee must be a certain person ■ He 
must be named or otherwise stated in the bill with 
reasonable ceitainty. Though he is not named, if the 
place of payment is fixed in the bill, he cannot deny 
the validity of the bill afterwards, as the incipient im- 
perfection is cured by his acceptance. A bill addressed 
to one man can in no case be accepted by another A 
bill may be addressed to two or more drawees whether 
the 5 " be partners or not, but an order addressed to two 
or more drawees in possession is not a bill of exchange, 
as there cannot be a senes of acceptors In a bill if the 
drawer and the drawee are the same person, it may be 
treated as a bill of exchange or promissory note at the 
option of the holder, when the same has been negotiat- 
ed though that person is not entitled to treat it as such. 
If that drawee is fictitious, the instrument is not invalid 
and the above option still enures to the holders If the 
drawee is misnamed, or designated by desci iption only, 
that circumstance alone will not vitiate the bill 

6. The sum to be paid should be certain Thus, 
an instrument containing a promise ‘to pay £ 5 
and such sums as by reference to books’ is not a bill. 
A sum is certain although it includes future interest 
or is payable at an indicated rate of exchange, or is ac- 
cording to the course of exchange, or is payable by in- 
gtalment providing that pn default of payment of an 
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instalment, the balance unpaid shall become due. 

If the amount undertaken or ordered to be paid 
IS stated differently in figures and in words the amount 
stated in words shall be the amount undertaken or 
ordered to be paid. 

7. The hill must he payable to, or to the order 
of, a certain person or to the heaier of the instrument — 
A bill is payable to order which is expressed to be 
so payable or which is expressed to be payable to a 
particular person and does not contain words prohibit- 
ing transfer, [ e g. a bill in the form “pay A B £ 500” 
IS an order bill, but a bill “pay A B personally £ 500” 
is not an order bill ] or it is payable to the order of a 
particular person A bill payable to “the order of A 
B ” is payable either to A B or to A B.’s order 

A bill IS payable to bearer when it is expressed 
to be so payable or when the only or last indorsement 
IS an indorsement in blank. 

When a bill, either originally or by indorsement 
is expressed to be payable to the order of a specified 
person, and not to him or his order it is nevertheless 
payable to him at his option. 

A bill may be made payable to two or more 
payees jointly, or it may be made payable in the alter- 
native to one of two, or one or some of several payees 

8 A bill must be stamped before it is issued 
What is the proper stamp-duty will be found explained 
in a later chapter 

‘Bill of exchage’ payable on demand 

A bill of exchange is payable on demand if it is 
expressed to be payable on demand or at sight, or on 
presentation, or if no time for payment is expressed 
The expression "after sight" means after acceptance, 
or noting for non-acceptance, or protest for non-ac- 
ceptance. 
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A bill is payable at a determinable future time 
when it is expressed to be payable at a fixed period 
after date or sight, or after the occurrence of a specified 
event which is certain to happen, although the time of 
happening may be uncertain. For example, an order 
to pay three months after Y’s death will be a valid bill, 
but an order to pay three months after X’s marriage 
will not Even though X does in fact marry, the 
order will not be a bill. 

Bills in a set. 

Bills relating to foreign trade are frequently 
drawn in sets of two or three parts, whidi are iden- 
tical in all respects, except that each refers to the others. 
The object of this method of drawing is to prevent loss 
. and to save time in that the parts may be sent by diffe- 
rent mails Thus, time is saved by sending one part to 
be accepted whilst the remaining part or parts may be 
negotiated-the two operations being performed simul- 
taneously. 

Bills of exchange may be drawn in parts, each 
part being numbered and containing a provision that 
It shall continue payable only so long as the other re- 
mains unpaid. All the parts together make a set ; but 
the whole set constitutes one bill, and is extinguished 
when one of the parts, if a separate bill, would be ex- 
tinguished. 

Only one part should be accepted or indorsed, 
but a person signing any part or more than one part 
IS liable on each of those parts to a holder in due 
course Discharge of one part is a discharge of the set, 
but if an acceptor pays a part other than the one he 
has accepted, he remains liable on the accepted part to 
a holder in due course. If two or more parts are nego- 
tiated to different holders m due course, the one whose 
title first accrues is deemed the true owner. 

The following is the specimen form of a foreign 
bill drawn in a set. 
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Es, 5,000/- 

New Delhi, 24th December, 1946 

Sixty days after sight of this first of bill of exchange (second 
and third of the same tenor and date unpaid) pay to Punjab 
National Bank, Neio Delhi, oi order, the sum of Five thou- 
sand rupees and place to account of shipment of wheat per 
S S India, as advised. 

To 

Grain Importers, Ltd. Gopi Krishan 

Liverpool 


Acceptance 

After a bill has been issued, the holder should pre- 
sent It to the drawee for acceptance to find out whether 
the drawee is willing to carry out the order of the 
drawer If the drawee signs his assent upon the bill, 
or if there are more parts thereof than one, upon one 
of such parts, and delivers the same or gives notice of 
such signing to the holder or to some person on his 
behalf, he “accepts” the bill The drawee is then cal- 
led the “acceptor" 

The usual mode of accepting is for the drawee to 
write “accepted” across the face of the bill, and then to 
sign his name underneath Mere signature without 
additional words will also be sufficient Such accep- 
lance my be made by a duly authorized agent on be- 
half of the drawee The acceptance need not neces- 
sarily be on the face of the bill An acceptance on its 
back IS sufficient, but it is essential that it should be 
on the bill itself 

An acceptance is not complete, and there is no 
-binding obligation upon the drawee to pay, until the 
accepted bill has been delivered over to the “holder” or 
notice of spch acceptance has been given to him ot 
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somebody on his behalf. At any time before delivery 
or notice to such holder, the acceptor is at hberty to 
cancel his acceptance. 

The acceptor may sign acceptance even before 
the instrument is signed by the drawer, or while it is 
otherwise incomplete. If such acceptor delivers it to 
be completed with necessary insertions, then he will be 
bound to the extent warranted by the stamp. Accep- 
tance can be only by a writing and on the bill. A for- 
eign bill might even be accepted by letter. 

When a bill is drawn in a set, the acceptance 
may be written on any part of it, and it must be 
written on one part only, because though the drawer 
signs all the parts of the set, if the drawer accepts 
more than one part, and the accepted parts get mto 
the hands of different holders in due course, he will be 
liable on every such part as if it were a separate bdl. 

Rules as to preseniimnt for acceptance — The 
rules as to presentment for acceptance are: — 

1. Presentment for acceptance is necessary only 
in case of a bill of exchange payable after sight i e , not 
payable on demand or at sight. 

2. Such a bill must, if no time or place is speci- 
fied therein for presentment, be presented to the drawee 
thereof for acceptance, if he can, after reasonable 
search, be found, by the drawer or any holder thereof, 
withm a reasonable time after it is drawn, and during 
business hours on a busmess day. ^Business hours' 
mean the time during which by custom or usage bus- 
iness IS carried on, and 'husm^ss day' excludes all pubhc 
holidays and also any day on which business is stop- 
ped by custom or by proclamation. 

3. If the drawee cannot, after reasonable search, 
be found, the bill is dishonoured. 

4. If the biU is directed to the drawee at a par- 
ticular place, it must be presented at that place; and, if 
at the due date for presentment he cannot, after reason- 
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able search, be found there, the bill is dishonoured 

5. Where authorised by agreement or usage, a 
presentment through the post office by means of a 
registered letter is sufficient 

6. If a bill IS drawn upon two or more persons, 
it must be presented to all of them, unless one has 
authority to accept for all, in which case, presentment 
may be made to him, as in the case of a partnership If 
It is not accepted by the first of them or any one of 
them. It is doubtful whether the holder should persent 
the bill to the others also, before he protests, for non- 
acceptance But the holder is entitled to have the 
acceptance of all drawees, and if one of them refuses 
to accept, he may treat the bill as dishonoured 

7. Presentment may be made to the duly autho- 
rised agent of the drawee, or where the drawee has 
died, to his legal representative, or, where he has been 
declared an insolvent, to his assignee. But he is not 
hound to do so. Thus, if the drawee be dead, the 
holder is not bound to find out his legal represent- 
ative and take his acceptance 

8. Even though the drawer requests the drawee 
not to accept the bill if presented, the holder must yet 
present it for acceptance, in older to render the drawer 
liable, nor will the fact that the holder knew or had 
reason to believe that the drawee will refuse to accept, 
or that he has become insolvent, affect this rule But 
when once acceptance has been refused and notice given 
to the parties, the holder is not bound to present the 
bill again, although the drawer requests him to do so 
and promises that the bill be accepted. 

9. Bills payable on demand or payable a certain 
number of days after date, t.e , after the date on which 
It was drawn, ot payable on a fixed date need not be 
presented for acceptance A bill need not also be pre- 
sented for acceptance where (i) the drawee is a fictitious 
person, or (ii) the drawee cannot be found on a reason- 
able search, or (iii) the drawee is incompetent to con- 
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tract, e.g, when he is a minor or a lunatic, or (iv) the 
drawee becomes insolvent or dead. 

10. The holder must allow the drawee forty-eight 
hours (exclusive of public holidays) to consider whe- 
ther he will accept it where the drawee wants such a 
time. When a bill is not accepted within forty-eight 
hours of Its due presentation the holder may treat it as 
dishonoured. 

Acceptance may be general or qualified — On pre- 
sentment the drawee may give either a general or a qua- 
lified acceptance, or he may refuse an acceptance. A 
general acceptance assents without qualification to 
the order of the drawer. An acceptance is qualified 

(a) where it is conditional, declaring the payment to be 
dependent on the happening of an event therein stated; 

(b) where it undertakes the payment of part only of the 
sum ordered to be paid, (c) where, no place of payment 
being specified on the order, it undertakes the payment 
at a specified place, and not otherwise or elsewhere, or 
where a place of payment being specified in the order 
It undertakes the payment at some other place and 
not otherwise or elsewhere; (d) where it undertakes the 
payment at a time other than that at which Under the 
order it would be legally due. 

The holder of a bill may refuse to recognise a 
qualified acceptance and treat the bill as dishonoured 
and sue the drawer accordingly. But when the bill has 
already been negotiated and gone through several hands, 
the holder for the time being cannot make the drawer 
'or any previous indorsers liable on the bill if he has 
agreed to a qualified acceptance without their consent 
It, however, the holder obtains the consent of the 
drawer and his previous indorsers for such qualified 
acceptance, he can make them liable on the bill if it is 
subsequently dishonoured. For example, A draws a 
bill on B for Rs. 1,000/ — . A transfers the bill to X, 
and X to Y Y presents the bill to B for acceptance. B 
gives a conditional acceptance to which Y agrees with- 
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6ut the consent of A and X, Subsequently B refuses 
to pay. Y cannot sue A and X on the bill But if Y 
obtained the consent of A and X previous to his agree- 
ing to the conditional acceptance, he could have sued 
A and X on the bill. 

If the acceptance is procured by fraud, the acce- 
ptor is only liable to a holder in due course and not to 
other holders. 

Negotiation. 

A bill IS said to be negotiated when it is trans- 
ferred from one person to another in such a manner 
as to constitute the transferee the holder of the bill 
Where the bill is payable to bearer it is negotiable by 
delivery thereof. Where it is payable to order, it is 
negotiated by the holder by indorsement and delivery 
thereof If an order bill is delivered without indorse- 
ment, the transferee acquires such title as the trans- 
feror had in the bill, and in addition the right to have 
indorsement of the transferor 
Indorsement. 

When the holder of a bill signs the same for 
the purpose of negotiation, on the back or face there- 
of or on a silp of paper annexed thereto, or so signs for 
the same purpose a stamped paper intended to be com- 
pleted as a bill, he is said to indorse the same, and is 
called the "indorser f 

There are various kinds of indorsements ; 

(a) Indorsement in blank An indorsement is 
said to be ‘in blank’ if the mdorser signs his name only 
without naming any one to whom or to whose order 
the payment is to be made So long as the indorsement 
remains in blank the bill can be transferred by mere 
delivery as if it were payable to bearer But even where 
the indorsement is in blank the transferee cannot get 
payment unless he signs his own name over the indor- 
sement. 

(b) Indorsement in full . An indorsement is 
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said to be in full if the indorser not only signs his name 
but also adds a direction to pay the amount mentioned 
in the bill to, or to the order of, a specified person. 
The person so specified is called the "indorse^' of the 
bill. The indorsee becomes the payee on indorsement 
and IS entitled to sue for the money due on the bill. 
The ordinary form of a full indorsement is “pay to A. B. 
or order" or “pay A. B.“ A full indorsement prevents 
the bill from being transferred by anybody but the in- 
dorsee, and none but the special indorsee 'or his legal 
representative can sue on it. 

If a bill has been endorsed in blank, any holder 
may insert some person’s name above the signature and 
so convert the indorsement into a special indorsement. 

(c) CondtUonal indorsement * The indorser of a 
biU may, by express words in the indorsement, exclude 
his own liability thereon, or make such liability or the 
right of the indorsee to receive the amount due there- 
on depend upon the happening of a specified event, 
although such event may never happen. Where an in- 
dorser so excludes his liability and afterwards becomes 
the holder of the bill, all intermediate indorsers are 
liable to him. Thus, where the indorser of a bill signs 
his name adding the words “without recourse’’ upon 
this indorsement he incurs no liability. Again, A is the 
payee and holder of a bill. Excluding personal liability 
by an indorsement “without recourse”, he transfers the 
bill to B, and B indorses it to C, who indorses it to A. 
A IS not only re-instated in his former rights, but has 
the rights of an indorsee against B and C. 

(d) Restrictive indorsement : A restrictive in- 
dorsement IS one which prohibits further negotiation 
of the bill, as, for example, “pay D only”, or “pay D for 
the account of X’ or “pay D or order for collection.” 
This gives the indorsee the right to receive payment of 
the bill, but no right to transfer his rights. 

"'Holder of a hill" — The ‘holder’ of a bill means 
any person entitled in his own name to the possession 
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thereof and to receive or recover the amount due there- 
on from the parties thereto Thus, to be a holder a 
person must be possessed of two rights, (i) he must be 
entitled to the possession of the bill by his own right, 
(ii) he must be entitled to recover the money due on 
the bill. Thus, an agent in whose safe custody a bill is, 
IS not the holder of the bill 

"Holder tn due course" — “Holder m due course” 
means any person who for consideration became the 
possessor of a bill if payable to bearer. In the case of a 
bill payable to order, a holder in due course means any 
person who for consideration became the payee or the 
indorsee thereof, before the amount mentioned in it 
became payable, without having sufficient cause to be- 
lieve that any defect existed in the title of the person 
from whom he derived his title Suppose A draws a bill 
on B for Rs 500/- payable to C two months after date. 
C is the payee for consideration and when he gets po- 
ssession of It before the date of payment he will become 
the holder %n due course, provided he did not suspect A’s 
title to the bill. C may, after he obtains possession of 
the bill, indorse it in favour of D for valuable consi- 
deration D, the indorsee, will become the holder %n due 
course if he gets possession of the bill before the date 
of payment and if he did not believe that C had a de- 
fective title. 

Presentment for payment 

All bills must be presented for payment to the 
acceptor or drawee thereof respectively, by or on behalf 
of the holder. In default of such presentment the acce- 
ptor or drawee, as the case may be, is not liable to pay 
Where authorized by agreement or usage, a present- 
ment through che post office by means of a registered 
letter is sufficient The following rules will apply . 

1, Presentment for payment must be made du- 
ring the usual hours of business, and, if at a banker’s, 
within banking hours 
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2. A bill made payable at a specified period 
after date or sight thereof, must be presented for pay- 
ment at maturity. 

3 A bill drawn or accepted payable at a speci- 
fied place and not elsewhere must, in order to charge 
any party thereto, be presented for payment at that 
place. 

4. A bill drawn or accepted payable at a speci- 
fied place must, in order to charge the drawer thereof, 
be presented for payment at that place. 

5. A bill not made payable as mentioned above, 
must be presented for payment at the place of busi- 
ness (if any), or at the usu^ residence, of the drawee 
or acceptor thereof, as the case may be. 

6. If the drawee or acceptor of a bill has no 
known place of business or fixed residence, and no 
place IS specified m the biU for presentment for pay- 
ment, such presentment may be made to him in person 
wherever he can be found. 

7. A bill payable on demand must be presen- 
ted for payment within a reasonable time after it is 
received by the holder 

8 Presentment for payment may be made to 
the duly authorised agent of the drawee or acceptor as 
the case may be, or, where the drawee or acceptor has 
died, to his legal representative, or where he has been 
declared an insolvent, to his assignee. 

9. Delay in presentment for payment is excused 
if the delay is caused by circumstances beyond the 
control of the holder, and not imputable to his default, 
misconduct or negligence. When the cause of delay 
ceases to operate, presentment must be made within a 
reasonable time. 

When presentment for payment ts unnecessary : — 
A bill need not be presented for payment in the follow- 
ing cases : 
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1. Where the drawee or acceptor of a bill inten- 
tionally prevents its presentment. 

2. Where the biU being payable at his place of 
business, or at some other specified place, the drawee 
or acceptor closes such place on a business day during 
the usual business hours, or cannot be found at such 
other specified place. 

3. Where the bill not being payable at any 
specified place, the drawee or acceptor cannot after 
due search be found. 

4. Where the drawee or acceptor has agreed to 
pay even if there is no presentment. 

5. Where the drawee or acceptor makes a part 
payment or promises to pay in part or full after know- 
ing that the bill has not been presented although it 
has become mature, or in any other way waives his 
right to demand presentment. 

6 Where the drawer could not suffer damage 
for non-payment, any holder can make the drawer 
liable without presentment e» g where the drawer 
draws the bill for himself, or where the drawee is a 
fictitious person. 

In these cases the bill is regarded as dishonoured 
and the holder can avail himself of the remedies open 
to him in case of dishonour. 

Dishonour. 

A bill of exchange is said to be dishonoured by 
non-acceptance when the drawee, or one of several 
drawees not being partners, makes default in accep- 
tance upon being duly acquired to accept the bill, or 
where presentment is excused and the bill is not accep- 
ted. When the drawee is incompetent to contract (as 
in the case of a minor or a lunatic), or the acceptance 
IS qualified, the bill may be treated as dishonoured. 

A bill IS said to be dishonoured by non-payment 
when the acceptor of the bill makes default in pay- 
ment upon being duly required to pay the same. 
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Notice of dishonour: When a bill is dishonoured 
by non-acceptance or non-paymet the holder thereof 
must give notice of the dishonour to all other parties 
whom the holder seeks to make liable thereon. Any 
party receiving notice of dishonour must, in order to 
render any prior party liable to himself, give notice 
of dishonour to such party within a reasonable time. 
For example, A draws a bdl on B for Rs, 1,000/-. A 
indorses it to X and X to Y and Y to Z. Z presents 
the bill to B for acceptance and B refuses. Z must 
notify A, X and Y if he wants to make them all liable. 
If he wants to make only Y liable, he must notify Y. 
If Y wants to make A and X liable, he must notify 
them and so on. 

No notice is necessary to the drawee or acceptor 
of the dishonoured bill of exchange. 

Mode in which notice may be given : Notice 
of dishonour may be given to a duly authorised agent 
of the person to whom it is required to be given, or, 
wherehe has died, to his legal representative, or, where 
he has been declared an insolvent, to his assignee. It 
may be oral or written, may, if written, be sent by 
post, and may be in any form, but it must inform the 
party to whom it is given that the bill has been dis- 
honoured, and in what way, and that he will be held 
liable thereon It must be given within a reasonable 
time after dishonour, at the place of business or (in 
case such party has no place of business) at the resi- 
dence of the party for whom it is intended. 

If the notice is duly directed and sent by post 
and miscarries, such miscarriage does not render the 
notice invalid. 

The following fuither rules shall apply : 

(i) Any party receiving notice of di.'^honour 
must, in order to render any prior party liable to him- 
sdf, give notice of dishonour to such patty within a 
reasonable time, unless such party otherwise receives 
due notice as -explained above. 
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(ii) When a bill is deposited with an agent for 
presentment, the agent is entitled to the same time to 
give notice to his principal as if he were the holder 
giving notice of dishonour, and the principal is entitled 
to a further like period to give notice of dishonour 

(ill) When the party to whom notice of disho- 
nour IS despatched is dead, but the party despatching 
the notice is ignorant of his death, the notice is suffi- 
cent 

When notice of dishonour is unnecessary No notice 
of dishonour is necessary 

(a) When it is dispensed with or waived by the 
party entitled thereto, eg when an indorser on the 
face of the indorsement writes “no notice of dishonour 
required”, the indorsee can make him liable without 
giving him notice of dishonour, 

(b) in order to make the drawer liable when the 
drawer himself has put impediment in the way of pay- 
ment by the drawee, e g , when the drawer has sent 
wrong or damaged goods to the drawee and has thus 
caused difficulty to the drawee in making payment, 

(c) in order to charge a party who could not 
suffer damage for want of notice, e g , when the dra- 
wer draws a bill without sending any goods he cannot 
suffer any damage if notice of dishonour by -the dra- 
wee is not communicated to him by the holder. In 
such a case the holder can make the drawer liable with- 
out giving him notice, 

(d) when the party entitled to notice cannot, 
after due search, be found, or the party bound to give 
notice IS unable to give it without any fault of his 
own; 

(e) in order to charge the drawer when the 
drawer draws the bill on himself or his agent, i e where 
the acceptor is the drawer, 

(f) When the party entitled to notice promises 
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to pay the amount due on the hill unconditionally 
after knowing the facts 

Noting. 

Besides giving notice of dishonour to prior par- 
ties a holder of a dishonoured bill usually has the fact 
of dishonour noted down upon the bill, or upon a paper 
attached thereto or partly upon each by a notary ptibhc 
who is a person appointed by the Central Government 
for this purpose. The notary public notes down the 
following facts; (a) the fact of dishonour, (b) the date 
of dishonour, (c) the reason, if any, assigned for disho- 
nour, or, if the bill has not been expressly dishonoured, 
the reason why the holder treats it as dishonoured, 
and (d) the notary’s charges 

Noting serves as an authentic proof of disho- 
nour. Such noting must be made within a reasonable 
time after dishonour. 

Protest. 

When a biU has been dishonoured by non-acce- 
ptance or non-payment, the holder may, after having 
such dishonour noted as above, obtain a certificate from 
the notary public Such certificate is called a protest. 

When the acceptor of a bill has become insol- 
vent, or his credit has been publicly impeached, before 
the maturity of the bill, the holder may, within a rea- 
sonable time, cause a notary public to demand better 
security of the acceptor and on its being refused, within 
a reasonable time, cause such facts to be noted and 
certified as aforesaid. Such certificate is called a pro- 
test for better security. 

Contents of protest-. A protest must contain — 

(a) either the biU itself, or a literal transcript 
of the bill and of everything written or printed there- 
upon; 

(b) the name of the person for whom and 
against whom the bill has been protested; 
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(c) a statement that payment or acceptance, or 
better security, as the case may be, has been demanded 
of such person by the notary public, the terms of his 
answer, if any, or a statement that he gave no answer, 
or that he could not be found, 

(d) when the bill has been dishonoured, the 
place and time of dishonour and, when better security 
has been refused , the place and time of refusal, 

(e) the subscription of the notary public mak- 
ing the protest, 

(f) in the event of an acceptance for honour, 
or of a payment for honour, the name of the person by 
whom, of the person for whom, and the manner in 
which such acceptance or payment was offered and 
effected. 

A notary public may make the demand men- 
tioned in clause (c) above either in person or by his 
clerk or, where authorized by agreement or usage, by 
registered letter 

Notice of protest ■ — When a bill is required by 
law to be protested, notice of such piotest must be 
given instead of notice of dishonour, in the same man- 
ner and subject to the same conditions, but the notice 
may be given by the notary public who makes the 
protest 

Protest for non-payment after dishonour by non- 
acceptance — All bills of exchange drawn payable at 
some other place than the place mentioned as the resi- 
dence of the drawee, and which are dishonoured by 
non-acceptance, may, without further presentment to 
the drawee, be protested for non-payment in the place 
specified for payment, unless paid before oi at maturity 

Protest of foreign bills — Foreign bills of exch- 
ang must be protested for dishonour when such pro- 
test IS required by the law of the place where they are 
drawn. 

As already noted, foreign bills of ^exchange are. — 
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(a) bills drawn outside British India and made payable 
in, or drawn upon any person resident in any country 
outside British India, (b) bills drawn outside British 
India and made payable in Bntish India or drawn upon 
any resident therein, and (c) bills drawn in British India 
and made payable outside British India, or drawn upon 
any resident outside British India, but not made pay- 
able in British India. It is only foreign biUs that re- 
quire to be protested and they too need not be protes- 
ted when the law of the place where they are drawn 
does not acquire a protest. 

When noting equivalent to protest — Where a 
bill is required to be protested within a specified time 
or before some further proceeding is taken, it is suffi- 
cient that the bill has been noted for protest before 
the expiration of the specified time or the taking of the 
proceeding, and the formal protest may be extended at 
any time thereafter as of the date of the noting. 

Liability of parties. 

Every person capable of contracting, according 
to the law to which he is subject, may bind himself and 
be bound by the making, drawing, acceptance, indorse- 
ment, dehvery and negotiation of a bill of exchange. A 
minor may draw, indorse, deliver and negotiate a bill 
so as to bind all parties except himself. A corporation 
IS not empowered to make, indorse or accept a bill ex- 
cept in cases in which, under the law for the time 
being m force, they are so empowered 

Agency — Every person capable of binding him- 
self or being bound, as mentioned above, may so bind 
himself or be bound by a duly authorized agent, acting 
in his name. But a general authority to transact busi- 
ness and to receive and discharge debts does not confer 
upon an agent the power of accepting or indorsing 
bills of exchange so as to bind his principal. Also, an 
authority to draw bills of exchange does not of itself 
import an authority to indorse. 
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An agent who signs his name to a bill without 
indicating thereon that he signs as agent, or that he 
does not intend thereby to incur personal responsibi- 
lity, IS liable personally on the bill, except to those who 
induced him to sign upon the belief that the principal 
only would be held liable. 

Legal representative — A legal representative 
of a deceased person who signs his name to a bill is 
liable personally thereon unless he expressly limits his 
liability to the extent of the assets received by him as 
such. 

Drawer — The drawer of a bill is bound, in case 
of dishonour by the drawee or acceptor thereof, to 
compensate the holder, provided due notice of disho- 
nour has been given to, or received by, the drawer as 
explained above 

Acceptor — In the absence of a contract to the 
contrary, the acceptor before maturity of a bill of ex- 
change is bound to pay the amount thereof at maturity 
according to the apparent tenor of the acceptance, and 
the acceptor of a bill at or after maturity is bound to 
pay the amount thereof to the holder on demand. In 
default of such payment, the acceptor is bound to com- 
pensate any party to the bill for any loss or damage 
sustained by him and caused by such default. 

No person except the drawee of a bill or all or 
some of several drawees, or a person named therein as 
a drawee in case of need, or an acceptor for honour, 
can bind himself by an acceptance. 

Where there are several drawees of a bill who 
are not partners, each of them can accept it for himself, 
but none of them can accept it for another without his 
authority. 

^'‘Drawee in case of need" is a person whose 
name is given in the bill or in any indorsement thereon 
in addition to the drawee to be resorted to in case of 
need. 
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"" Acceptor for honour" is a person who accepts 
a bill in supra protest for honour of the drawer or for 
any one of the indorsers, when a bill has been noted 
or protested for non-acceptance or for better security 

Indorser — In the absence of a contract to the 
contrary, whoever indorses and delivers a bill before 
maturity, without, in such indorsement, expressly 
excluding or making conditional his own liability, 
is bound thereby to every subsequent holder, in 
case of dishonour by the drawee, acceptor or maker to 
compensate such holder for any loss or damage caused 
to him by such dishonour, provided due notice of dis- 
honour has been given to or received by, such indor- 
ser as explained above. 

Every indorser after dishonour is liable as upon 
a bill payable on demand. 

Prior parties to holder in due course — Every 
prior party to bill is liable thereon to a holder in due 
course until the bill is duly satisfied. 

Liabilities as principals — The drawer of a bill 
of exchange until acceptance, and the acceptor are, in 
the absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other par- 
ties thereto are liable therein as sureties for the drawer 
or acceptor, as the case may be. 

As between the parties so liable as sureties each 
proper party is in the absence of a contract to the con- 
trary, also liable therein as a principal debtor in res- 
pect of each subsequent party, A draws a bill payable 
to his own order on B, who accepts. A afterwards 
indorses the bill to C, C to D and D to E. As between 
E and B, B is the principal debtor, and A, C and D are 
his sureties. As between E and A, A is the principal 
debtor, and C and D are his sureties. As between E 
and C, C is the principal debtor and D is his surety. 

When the holder of an accepted bill of exchange 
enters into a contract with the acceptor which, under 
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sections 134, 135 of the Indian Contract Act, 1872, 
would discharge the other parties (hy release or discha- 
rge of principal debtor or when creditor compounds 
with, gives time to, or agrees not to sue, principal deb- 
tor), the holder may expressly reserve his right to 
charge the other parties, and in such case they are not 
discharged 

Discharge of indorsers liability — When the 
holder of a bill, without the consent of the indorser, 
destroys the indoiser’s remedy against a prior party, the 
indorser is discharged from liability to the holder to 
the same extent as if the bill had been paid at maturity 
A is the holder of a bill of exchange made payable to 
the order of B, which contains the following indorse- 
ments in iblank ; — 

First indorsement, “B” Second indorsement, 
“Peter Williams” Third indorsement, “Wright & Co.” 
‘ Fourth indorsement, “John Rozario”. 

This bill A puts in suit against John Rozario 
and strikes out, without John Rozario’s consent, the in- 
dorsement by Peter Williams and Wright & Co. A is 
not entitled to recover anything from John Rozario, 

Forged indorsement — An acceptor of a bill al- 
ready indorsed is not relieved from liability by reason 
that such indorsement is forged, if he knew or had rea- 
son to believe the indorsement to be forged when he 
accepted the bill 

Bill drawn in fictitious name — An acceptor of 
a bill drawn in a fictitious name and payable to the 
drawer’s order is not, by reason that such name is fic- 
titious, relieved from liability to any holder in due 
course claiming under an indorsement by the same hand 
as the drawer’s signature, and purporting to be made by 
the drawer. 

Bill without consideration — A bill drawn, acce- 
pted, indorsed or transferred without consideration, or 
for a consideration which fails, creates no obligation 
of payment between the parties to the transaction. But 
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if any such party has transferred the bill with or without 
indorsement to a holder for consideration, such holder, 
and every subsequent holder deriving tide from him 
may recover the amount due on such bill from the tra- 
nsferor for consideration or any prior party thereto. 

This rule is subject to two exceptions, namely, 
(1) no party for whose accommodation a bill has been 
drawn, accepted or indorsed can, if he has paid the am- 
ount thereof, recover thereon such amount from any 
person who became a party to such bill for his acco- 
mmodation; (2) no party to the bill who has induced 
any other party to draw, accept, indorse or transfer the 
same to him for a consideration which he has failed to 
pay or perform in full shall recover thereon an amount 
exceeding the consideration (if any) which he has act- 
ually paid or performed. 

Partial absence or failure of money considera- 
tion — When the consideration for which a person 
signed a bill consisted of money, and was originally ab- 
sent in part or has subsequently failed in part, the sum 
which a holder standing in immediate relation with 
such signer is entitled to receive from him is propor- 
tionately reduced. 

The drawer of a biU stands in immediate rela- 
tion with the acceptor. The maker of a biU stands 
in immediate relation with the payee and the indorser 
with his indorsee. Other signers may by agreement 
stand in immediate relation with a holder. 

A draws a bill on B for Rs 500 payable to the 
order of A. B accepts the bill, but subsequently dwho- 
nours it by non-payment A sues B on the bill. B 
proves that it was accepted for value as to Rs. 400/-, 
and as an accommodation to the plaintiff as to the 
residue. A can only recover Rs. 400/- 

Partial failure of consideration not consisting 
of money — Where a part of the consideration 
for which a person signed a bill, though not con- 
sisting of money, is ascertainable in money without 
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collateral enquiry, and there has been a failure of that 
part, the sum which a holder standing in immediate re- 
lation with such a signer is entitled to receive from 
him IS proportionately reduced 

Holders right to duplicate of lost bill — Where 
a bill has been lost before it is overdue, the person who 
was the holder of it may apply to the drawer to give 
him another bill of the same tenor, giving security to 
the drawer, if required, to indemnify him against all 
persons whatever in case the bill alleged to have been 
lost shall be found again. 

If the drawer on request as aforesaid refuses 
to give such duplicate bill, he may be compelled to 
do so. 

Discharge of the bill 

The maker, acceptor or indorser of any bill is 
liable for payment to the holder 

This liability can be discharged in the follow- 
ing ways 

(a) By payment — In the case of a bill payable 
to bearer, or which has been indorsed in blank, a pay- 
ment in due course to the person in possession of the 
bill, discharged the liability of the party making the 
payment to all the parties, though the possessor of the 
bill is not a ‘holder’ All parties to a bill are also dis- 
charged when the acceptor, drawee or drawer pays the 
amount due, on the maturity of the bill, to the holder 

(b) By cancellation — An indorser or an acce- 
ptor is discharged from all liability to a holder, or any 
one claiming under him, who cancels such indorser’s 
or acceptor’s name with intent to discharge him 

(c) By release — A drawer, or an indorser or an 
acceptor is discharged from liability to a holder when 
the holder agrees to release or releases in any other 
way except by cancellation such drawer, indorser or 
acceptor This will also discharge liability to all 



1&8 negotiable instruments 

t 

parties deriving title under such holder after notice of 
such discharge. 

(d) By default of the holder — (i) If the holder 
of a bill allows the drawee more than forty-eight hours, 
exclusive of public holidays, to consider whether he 
will accept the same, all previous parties not consent- 
ing to such allowance are thereby discharged from 
liability to such holder. 

(ii) If the holder of a bill agrees to a qualified 
acceptance all previous parties whose consent is not 
obtained to such acceptance are discharged as against 
the holder and those claiming under him 

(iii) If the holder fails to give notice of disho- 
nour to all previous parties they are discharged as 
against the holder and those claiming under him. But 
the acceptor of a bill or the drawer of a bill still rema- 
ins liable to the holder as they are already parties to 
the bill 

(e) By matenal alteration— Any material alter- 
ation of a bill while in the possession of the holder, 
discharges the liability of all parties prior to or at the 
time of such alteration who do not consent to such 
alteration, unless it was made to carry out the common 
intention of the original parties The following may 
be regarded as material alterations. 

(i) Alteration in date, (ii) alteration in the 
time of payment; (iii) alteration in the place of pay- 
ment; (iv) alteration in the amount payable, (v) alter- 
ation in the medium and method of payment and (vi) 
alteration of parties 

In some cases, however, even material alterat- 
ions do not discharge the liabilities of the parties to a 
bill These are, for instance : 

(i) Alteration made before the issue, delivery 
or negotiation of the bill, % e. before its competition 

(ii) Alteration made in order to rectify a bona 
fide error. 
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(ill) Alteration made with the consent of the 
parties. 

(iv) Alteration made by the way of converting 
an indorsement in blank into an indorsement in full. 

Acceptance and payment for honour. 

It has been noticed above that when a bill is 
dishonoured the holder can forthwith sue the drawee 
and all the previous parties to the bill But when a 
bill has been noted or protested for non-acceptance or 
for better security, any person not being a party already 
liable thereon, may, with the consent of the holder, by 
writing on the bill, accept the same for the honour of 
any party thereto The purpose of such acceptance is 
to save the honour of any party liable on the bill and 
most usually to save the prestige of the drawer 

A person desiring to accept for honour must by 
writing on the bill under his hand declare that he 
accepts under protest the protested bill foi the honoui 
of the drawer or of particular indorser whom he names, 
or generally for honour Where the acceptance does 
not express for whose honour it is made, it shall be 
deemed to be made for the honour of the drawer. 

Liabihty of an acceptor for honour — An acce- 
ptor for honour is liable to all parties subsequent to 
the party for whose honour he accepts to pay in case 
the drawee makes default in payment For example, A 
draws a bill on B. A indorses it to C and C to D and 
D to E and E to F. B refuses to accept the bill Then X 
accepts It for honour of D X is liable to E and F, and 
he can sue A and C for payment in case B refuses 
to pay 


A party subsequent to the one for whom the 
acceptor for honour accepts can claim payment from 
the acceptor for honour only when — 
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(1) he has presented the bill to the drawee for 
payment after maturity, and 

(2) the drawee has refused to pay, and 

(3) the refusal has been duly noted and prote- 
sted by a notary public 

Payment for honour. 

If a bill IS dishonoured by non-payment, any 
stranger may pay the dishonoured bill for the honour 
of any party liable to pay thereon provided that the 
person so paying or his agent in that behalf has pre- 
%uously declared before a notary pubhc the party for 
whose honour he pays and that such declaration has 
been recorded by such notary public. Such payment is 
known as payment for honour and any person so pay- 
ing is entitled to all the rights, in respect of the bill, 
of the holder at the time of such payment and may 
recover from the party for whose honour he pays all 
sums so paid, with interest thereon and with all expen- 
ses properly incurred in making such payment. 
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Promissory note 

A "promissory note” is an instrument in writing 
(not being a bank note or a currency note) containmg 
an unconditional undertaking, signed by the maker, to 
pay a certain sum of money only to, or to the order of 
a certain person, or to the bearer of the instrument. 
Payment may be on demand, or at a fixed or determin- 
able future time 
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Form of a Promissory Note 


New Delhi, 

December 27th, 1946 

Stamp 


On demand (or at three months after date) 
I promise to pay Mr B or order ( or bearer ) the sum of Es 
Five hundred only with interest at 6 per cent per annum 
fiom the date hereof until maturitv, for value leceived 

Sd (A) 


Here A is the maker and B thg payee 

An instrument to be a Promissory Note must 
therefore have the following essentials 

(i) It must be in writing Mere verbal promise 
to pay IS not enough The writing may be on any paper, 
on any hahi or book, on parchment or any other sub- 
stitute for paper It may be in pencil or in ink or 
printing, typewriting, engraving or lithographing, or in 
any other mode of representing or reproducing words 
in a visible form so long as the words import a clear 
unconditional promise to pay a certain sum of money 
to a person whose identity is certain. 

(ii) It must contain a promise to pay — There 
IS no promissory note unless there is an express pro- 
mise or undertaking to pay A mere acknowledgment 
of debt will not do Thus, it will not be sufficient if 
A says “Mr. B, I owe you Rs 1,000” A request for a 
loan is not a promissory note but a proposal of 
contract. 

(iii) The undertaking to pay must be uncon- 
ditional • “I promise to pay B Rs 500, seven days 
after my marriage with C,” 
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“I promise to pay B Rs. 500, on D's death, provi- 
ded D leaves me enough to pay that sum.” 

“Rs 500 is required. Please send it by bearer. 
The amount will be returned with interest at 12 per 
cent, without delay.” 

In all these and similar cases the undertaking is 
conditional or uncertain and hence there is no promi- 
ssory note. 

The undertaking to pay does not become con- 
ditional if the amount is made payable at a particular 
place or after a specified time or on the happening of 
an event which must happen although the time of its 
happening may be uncertain. 

A document docs not become non-negotiable 
where in addition to pay the amount there is the 
agreement to pay interest at a specified rate. 

(iv) The promissory note must he signed by the 
maker. The signature may be in any part of the 
instrument, it may be a thumb-mark, initials or any 
other mark, it may be in pencil or in ink or even in 
printing or lithograph or stamp if these are adopted 
by the maker. Thumb mark or any other mark is 
sufficient when a person is illiterate, but when the 
executant is able to write his mark it will not be suffi- 
cient. The only requirements of a signature are that 
It shall indicate widi certainty the identit'5 of the 
person and his intention to be bound by the terms of 
the agreement. Attestation is not necessary even in 
the case of a mark, but an instrument does not lose its 
character as a note by containing attestations. 

(v) The maker or the person signing must be a 
certain person. Where a person assigns it in an assu- 
med name he is liable as a maker. A promissory note 
may be made by two or more makers, and they may 
be liable thereon jointly or severally according to its 
tenor. No two persons can be liable as makers in the 
alternative. Ordinarily, in a joint and several note 
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the makers promise jointly and severally to pay the 
money, but where a note runs “I promise to pay” and 
IS signed by two or more persons, it is deemed a joint 
and several note But if the note begins “we promise” 
and IS signed by two or more persons, it is a joint note 
only. A partner may by a joint note bind the firm 
and himself severally. 

(vi) The j>rointse must be to pay a ceitatn sum 
The following would be bad notes by reason of the 
uncertainty of the amount promised or directed to 
be paid : 

(1) “I promise to pay B Rs 500, and all other 
sums which shall be due to him ” 

(2) “I promise to pay B Rs 500, first deducting 
thereout any money which he may owe me " 

(3) “I promise to pay B Rs 10 on or before the 
15th October, 1944, and a similar sum monthly every 
succeeding month ” 

(4) I promise to pay B Rs 1,000 within three 
years with interest at Rs 0/8/0 per cent per mensem 
but interest shall be paid annually and payee may 
recover the interest for any year by separate suit ” 

(5) "I acknowledge myself to be indebted to 
you for Rs. 500 and shall pay interest on the amount at 
Rs 12 per cent per annum” (Here there is no promise 
to pay the sum of money itself, there is a promise to 
pay interest only ) 

The sum, however, does not become indefinite 
merely because — 

(a) there is a promise to pay compound interest; 

(b) there is a promise to pay the amount with 
interest at a specified rate, or, 
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(c) the amount is to he paid at an indicated rate 
of exchange, or 

(d) the amount is payable by instalments, even 
with a provision that on default being made in pay- 
ment of an instalment the whole shall become due. 
Thus a promise to pay on demand a certain sum with 
10 per cent, interest with quarterly rests is for a sum 
certain. 

(e) No definite sum is mentioned in the instru- 
ment but a definite sum can be made out from the 
words used e g. so many maunds at so many rupees 
per maund. 

(vii) The amount payable should be tn money and 
money only. “I promise to pay B Rs 500, and deliver to 
him my black horse on 1st January next;” is not a pro- 
missory note. But a note is not invalid merely because 
it contains also a pledge of collateral security with au- 
thority to sell or dispose it. 

(viii) The payee should also be certain. A 
promissory note must contain a promise to pay to some 
person or to their order or to the bearer of the note. 
The note may be payable (1) to a particular individual 
or to individuals, or (2) to a particular individual or his 
order, or (3) to the order of a particular individual, or 
(4) generally to the bearer. An instrument payable to 
the Secretary of a club or a Manager of a bank or the 
Principal of a college is regarded as payable to a certain 
person. When an individual is mentioned although 
he is misnamed or designated by description only, it is 
of no importance if it be sufficienlty clear who was 
intended. 

(ix) The ''promissory note' must be properly 
stamped — As to what should be the proper stamp, re- 
ference may be made to a later chapter. 
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Specimen Promisory notes 


Stamp 


New Delhi, 
December 37th, 1946 


Rs 500/- 


Ooe month after date 1 promise to pay to 
Mr Joti Prashad the sum of Es Piye hundred only, value 
received 


Jai Gropal 


Stamp. 


New Delhi, 
Decmeber 27th, 1946 


Es 200/- 


On demand, we promise to pay Mr Granesh 
Sahai the sum of Es. 200 only, value received 


Earn Chand 
Madan Gropal 


Stamp 


Er, 600/ 


New Delhi, 
December 27th, 1946 


Three months after date we jointly and seve- 
rally promise to pay Mr Mohan Lai or order the sura of Es 
SIX hundred only, value received 


Prem Chand 
Nand Gropal. 
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A promissory note in which no time for payment 
IS specified is payable on demand 

Section 25 of the Indian Paper Currency Act, 
1913, prohibits issue of promissory notes, bills of 
exchange, hundis or engagement for the payment of 
money payable to bearer on demand or borrow, owe 
or take up any sums of money on the bills, hundis or 
notes payable to bearer on demand of any such person. 
Cheques or drafts payable to bearer on demand or 
otherwise may however be drawn on bankers, shroffs, or 
agents by their customers or constituents in respect of 
desposits of money m the hands of those bankers, 
shroffs or agents and held by them at the credit and 
disposal of the persons drawing such cheques or drafts 
Section 26 of the Act makes the issuing of such bills 
and notes a criminal offence and prescribes the penalty 

On this very ground a branch bank cannot issue 
a bank draft payable to bearer on any other branch or 
head office of the same bank 

Since the establishment of the Reserve Bank of 
India, its Issue Department can issue such notes 

Ambiguous instruments — Where an instrument 
may be construed either as a promissory note oi bill of 
exchange, the holder may at his election tieat it as either 
and the instrument shall be thenceforward treated ac- 
cordingly. 

Law as to promissory notes. 

The law as to bills of exchange applies to promis- 
sory notes, the maker of a note corresponding with the 
acceptor of a bill, and the first indorser of a note cor- 
responding with the drawer of an accepted bill payable 
to the drawer’s order 

A promissory note, payable at a certain period 
after sight, must be presented to the maker thereof for 
sight, (if he can, after reasonable search, be found) by a 
person entitled to demand payment, within a reasonable 
time after it is made and in business hours on a business 
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day In default of such pi esentment, no party thereto 
IS liable thereon to the person making such default 

Where a promissory note is payable on demand 
and is not payable at a specified place, no presentment 
is necessary in older to charge the maker thereof, 

A promissory note payable by instalments must 
be presented for payment on the third day after the 
date fixed foi payment of each instalment, and non- 
payment on such presentment has the same effect as 
non-payment of a note at maturity. 

No notice of dishonour is necessary in the case 
of a promissory note which is not negotiable. 

In the case of a promissory note there is no 
“drawee m case of need” or “acceptor for honour”, and 
the rules, therefore, of relating to acceptance and pay- 
ment foi honour and reference in case of need, appli- 
cable to bills of exchange do not apply to promissory 
notes 


CHEQUES 


Cheque 

A cheque is a bill of exchange drawn on a speci- 
fied banker and not expressed to be payable otherwise 
than on demand The person who draws the cheque 
is known as the drawer, the bank on which the cheque 
IS drawn is known as the drawee and the person to 
whom or to whose order the bank is directed to pay is 
known as the payee If no payee is mentioned in the 
cheque, the bank must pay the bearer A cheque is 
always payable on demand 

The following is the form which a cheque us- 
ually takes — 
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No. 67321, 

No- 67321 The 27th December, 1946 
IMPEEIAL BANK OE INDIA 

27th December, 1946 

(New Delhi Branch) 

In favour for Mr Madan 

Pay to Mr Madan Gopal or order 

Gopal for Es 5,000/- 

Es Five thonsand only 

Earn Chand 

Earn Chand. 

Es 5,000—0 — 0 


Difference between cheques and bills. 

Cheques in general are subject to the same laws 
and processes as bills of exchange, but with certain 
modifications and extensions. The following are the 
mam dtfferences between a cheque and a bill of 
exchange — 

1 A cheque is always drawn on a bank. But 
a bill can be drawn on any person. 

2. A cheque need not be accepted by the bank 
on which It is drawn before it is presented for pay- 
ment. But a bill payable cdter sight must be accepted 
by the drawee before it is presented for payment In 
default of such presentment the holder of the bill 
cannot make any party liable thereon. 

3 A cheque is payable on demand but in the 
case of a bill a grace of three days after maturity is 
allowed in respect of payment 

4. In the case of a bill the drawer is discharged 
from all liability to the payee if it is not presented 
within a reasonable time. But the drawer of a cheque 
is discharged from all liability to the payee only if the 
delay in presentment causes him loss and injury. 

Bearer cheque. 

When a cheque is drawn as a bearer cheque it 
will always remain a bearer cheque notwithstanding 
any endorsement appearing thereon When a cheque 
is originally expressed to be payable to bearer, the 
drawee is discharged by payment in due course to the 
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bearer thereof, notwithstanding any endoisement 
whether in full or blank appearing thereon, and not- 
withstanding that any such endorsement purports to 
restrict or to exclude further negotiation 

Cheque payable to order. 

When a cheque payable to order purports to be 
endorsed by or on behalf of the payee, the drawee is 
discharged by payment in due course 

Drafts. 

Where any draft, that is an order to pay money 
drawn by one office of a bank upon another office of 
the same bank for a sum of money payable to order on 
demand, purports to be endorsed by or on behalf of 
the payee, the bank is discharged by the payment in 
due course. 

Crossed cheques. 

A crossed cheque is a cheque across the face of which 
two parallel transverse lines are drawn with or with- 
out the words'‘and company”or any abbreviation there- 
of or some other words the effect of which is that the 
bankei on whom it is drawn shall not pay it otherwise 
than to a banker to whom it is crossed, or his agent 
for collection. 

There are two types of ciossing — “Geneial” and 
‘Special” A "geueial classing" is defined as follows . 

Where a cheque bears across its face an addi- 
tion of the words "and company” or any abbreviation 
thereof between two parallel transverse lines or of two 
parallel transverse lines simply, cither with or without 
the words “not negotiable”, that addition shall be 
deemed a crossing, and the cheque shall be deemed to be 
crossed generally 

A "special crossing" is defined as follows • 

Where a cheque bears across its face an addition 
of the name of banker, either with or without the words 
“not negotiable", that addition shall be deemed a cro- 
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ssing, and the cheque shall be deemed to be crossed 
specially, and to be crossed to that banker. Specimens 
are : 

“The Imperial Bank of India” The Imperial Bank of India 

Not negotiable” 

“Imperial Bank of India, “PnD3ab National Bank 

New Delhi A/c payee only” 

Remitted for collection to “Imperial Bank of India, 

Punjab National Bank Ltd” New Delhi 

A/c Punjab National Bank, 
Ltd, New Delhi” 

Crossing a cheque - The following are the rules. 

(a) A cheque may be crossed generally or spe- 
cially by the drawer. 

(b) Where a cheque is uncrossed, the holder 
may cross it generally or specially. 

(c) Where a cheque is crossed generally, the 
holder may cross it specially. 

(d) Where a cheque is crossed generally or 
specially the holder may add the words “not nego- 
tiable”. 

(e) Where a cheque is crossed specially, the 
banker to whom it is crossed may again cross it speci- 
ally to another banker, his agent, for collection. 

If a cheque is crossed by the drawer he alone 
has the right to cancel the crossing by writing the 
words “pay cash” on the cheque under his full signa- 
ture, not hts initials only 

A special crossing cannot either be altered or 
made a general crossing without the consent and the 
signature of the drawer. 

How cheque crossings operate , — The first thing 
that a banker should do, when a cheque is presented 
to him for payment at the counter, is to see whether it 
IS an open or a crossed cheque and if crossed, whether 
It is crossed generally or speaally. If the cheque has 
been crossed generally, the holder should be asked to 
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present it through a banker, and if specially crossed, 
through the banker to whom it is crossed, or some other 
bank actmg as agent for collection for the banker 
named The following rules apply : 

(i) Where a cheque is crossed generally, the 
hanker on whom it is drawn shall not pay it otherwise 
than to a banker. 

Where a cheque is crossed specially, the banker 
on whom it is drawn shall not pay it otherwise than to 
the banker to whom it is crossed, or fais agent for 
collection. 

(ii) Where cheque is crossed specially to more 
than one banker, except when crossed to an agent for 
the purpose of collection, the banker on whom it is 
drawn shall refuse payment thereof If, however, a 
cheque is crossed to two different branches of a bank it 
would be considered as a crossing to a single bank, as 
the branches of a bank do not constitute two separate 
or distinct banks. 

(ill) If the banker on whom a crossed cheque 
IS drawn has paid the same in due course, that is, acco- 
rdmg to the above provisions, he may debit the drawer 
with the amount in his accounts with him For pay- 
ing that amount the banker cannot be charged either 
by the drawer or by any other person, even if the amo- 
unt does not reach the true owner of the cheque 

"Pavwent vn due course’ also means payment in 
accordance with the apparent tenor of the instrument 
in good faith and without negligence to any person in 
possession thereof under circumstances which do not 
afford a reasonable ground for believing that he is not 
entitled to receive payment of the amount therein 
mentioned 

(iv) Any banker pa3nng a cheque crossed gene- 
rally otherwise than to a banker, or a cheque crossed 
specially otherwise than to the banker to whom the 
same is crossed, or his agent for collection, being a banker 
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shall be liable to the true owner of the cheque for any 
loss he may sustain owing to the cheque having been so 
paid. 

(v) A banker who has in good faith and with- 
out negligence received payment for a customer of a 
cheque crossed generally or speaally to himself shall 
not, in case the title to the cheque proves defective, incur 
any liability to the true owner of the cheque by rea- 
son only of havmg received such payment. For this 
purpose, a banker receives payment of a crossed cheque 
for a customer notwithstanding that he credits his cus- 
tomer’s account with the amount of the cheque before 
receiving payment thereof. 

(vi) It is to be noted that if the crossing is obhter- 
ated or is of a nature which cannot be noticed and the 
banker pays the same m good faith he will be protected. 
Payment thereof according to the apparent tenor there- 
of at the time of payment and otherwise in due course, 
shall discharge the banker from all habihty thereon; 
and such payment shall not be questioned by reason of 
the instrument havmg been altered, or the cheque 
crossed. 

Not negotiable crossing. 

In the case of cheques crossed “generally' or 
“specially”, and bearing in either case the words “not 
negotiable”, the position would be that a person taking 
such a cheque shall not have, and shall not be capable 
of givmg, a better title to the cheque than that which 
the person from whom he took it had. 

The effect of a ‘not negotiable’ crossing is to 
deprive the instrument of the special advantage which 
a negotiable instrument as such enjoys The special 
advantage is, as we have seen, that the holder in due 
course of a negotiable instrument who receives it in 
good faith complete and regular on the face of it and 
without any notice as to any defect in title of a previ- 
ous holder receives it free from aU defences that may 
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be had against a previous holder or the drawer, as to a 
defect m title of the instrument. 

It IS a wrong notion to hold that “not negotiable' 
crossing of a cheque means that the holder of it can- 
not transfer it to any party and'that such an instrument 
IS payable to the holder alone “The effect of adding 
the words not negotiable to a cheque is not to impede 
transfer, but to perpetuate in the hands of any trans- 
feree whatever defect or infirmity of title may affect 
the person who first transferred the cheque with those 
words on it” The transferee of a cheque crossed “not 
negotiable”does not acquire the rights of a holder by ne- 
gotiation His rights are those of an .ordinary transferee 
of a chose in action. He gets no better title than that 
of his transferor The object of non-negotiable cross- 
ing IS to afford protection to the drawer or holder agai- 
nst miscarriage or dishonesty in the course of transit 
by making it difficult to get the cheque cashed until it 
reaches its destination 

Open or uncrossed cheque 

Bearer cheques — Banks ordinarily require the 
persons presenting bearer cheques for payment to in- 
dorse them Although not legally bound to sign it, the 
holder of a bearer cheque generally raises no objection, 
probably because, if he refused to sign, the paying banker 
may insist upon having a properly stamped receipt for 
the amount paid to him. The paying banker can have 
no justification for asking for the identification of the 
holder of a bearer cheque, although in case of doubt, 
especially when the cheque presented for payment acro- 
ss the counter is for a large amount, he (the banker) 
may ask on the telephone, if possible, for the drawer’s 
confirmation. In case of bearer cheques made payable 
to corporations presented for payment without any 
indorsement the paying banker would be well advised 
to make inquiries before paying them at the counter. 

As already noted, a cheque once a bearer is always a 
bearer so that the drawee is discharged by payment in 
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due course to the hearer thereof, notwithstanding any 
endorsement whether in full or in blank appearing 
thereon and notwithstanding that any such endorse- 
ment purports to restrict or exclude further negotiation. 

A negotiable instrument indorsed m blank is 
payable to the bearer thereof, even though originally 
payable to order. Where, therefore, a cheque origin- 
ally drawn to order, becomes payable to bearer by an 
indorsement in blank, it is not necessary to insist on an 
indorsement of the instrument to obtain a transfer of 
the property therein. Where, however, a cheque bears 
an indorsement in blank followed by an indorsement 
in full. It becomes payable to or to the order of the last 
named indorsee and requires his indorsement before 
payment. 

Order cheques. 

Indorsement of an order cheque is necessary 
unless the payee himself presents it for payment and 
even then, although the payee is not bound to indorse 
It, bankers in India generally require him to do so fail- 
ing which the payee may be called upon to give a rec- 
eipt for the amount paid to him and to stamp it when 
the amount exceeds Rs 20. Bankers in India generally 
ask for the identification of the payee or the indorsee 
of an order cheque who presents it for payment at the 
counter of the drawee bank. 

The banker must see that the indorsement on order 
cheques are regular, otherwise, the payment made may 
not be regarded as payment made in due course. Where 
an indorsement happens to be in a language, such as 
Chinese, which the bankers in India are not expected 
to know, the paying banker can refuse the payment of 
the cheque, for verification or confirmation, buthe 
should give the reason for postponement in appropri- 
ate terms. 

Where a cheque bears an indorsement making 
the payment thereof subject to a condition, the banker 
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will be well advised not to make payment in respect of 
It until the condition is fulfilled 

It IS customary to treat cheques made out in the 
names of fictitious persons as bearer cheques, e g che- 
ques payable to “Lord Krishna or order”, or “Mother 
India or order” or “The Arabian Nights or order”, or 
“The man in the Moon or order ” 

It is necessary that bankers should insist on the 
indorsements on the pubhc functionaries concerned, 
whatever cheques are drawn in favour of local or other 
pubhc bodies, whether in respect of cesses, taxes, or 
otherwise. Thus cheques payable to “The Federal Court 
of India or order”, or “The University of Delhi or order” 
or ‘ The Delhi Government Treasury or order”, will be 
indorsed by the Chief Justice of the Federal Court or 
other officer thereof, duly authorized in this behalf, or 
as in the case of the “University of Delhi or order” by 
the Vice-Chancellor of the University or the Registrar 
if authorized in this behalf and in the case of the “Delhi 
Government Treasury or order” by the Treasury Offi- 
cer concerned 

Proper indorsements The guiding principles are 5 

(i) An indorsement should be in the form of 
ordinary signature of the payee or indorsee Compli- 
mentary prefixes, suffixes and other courtsey titles do 
not form parts of indorsements, although in certain 
foreign countries courtsey titles are included in indor- 
sements 

(ii) Where the name of the payee, or indorsee, 
IS spelt incorrectly, the spelling of the indorsement 
must correspond with that of the mis-spelt name, but 
if the payee wishes, he may add his correct name in 
brackets. 

(iii) In the case of a spinster or unmarried 
woman the indorsement will consist of her first name 
and surname Thus Miss Usha Rani will indorse as 
Usha Rani The abbreviation “Miss” before a name is 
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regarded as a term of courtsey as well as a term of des- 
cription, and consequently differs from the abbrevia- 
tions “Mr.” or “Esq If, on the other hand, the payee 
happens to be a married woman, as in the case of a 
cheque made payable to Mrs. Cecil Jones, she should 
indorse it by name followed by words showing that she 
is the wife or widow of Mr. Cecil Jones, as K Jones, 
wife or widow of Cecil Jones In case the payee’s name 
IS given as “Mrs Jones” she should indorse with her 
usual signature,“Katherme Jones” or “K. Jones”, prefer- 
ably the former. When a cheque is made payable to 
a married woman in her maiden name, she should in- 
dorse the cheque by giving her Christian or first name, 
followed by her husband’s surname, with the word “nee' 
(born as, formerly) and her maiden surname Thus, a 
cheque made .payable to Miss Katherine Jones, now 
married to Mr. Robinson, should be indorsed Katherine 
Robinson nee Jones 

(iv) In the case of tlhterate persons, the left 
hand thumb mark should be impressed and witnessed, 
and the witness should be required to give bis or her 
address. If, however, a bearer cheque payable to A, 
who is illiterate is indorsed in favour of B with A’s 
thumb impression, and B happens to be known to the 
paymg banker, it is not necessary to verify the thumb 
impression of A, as the cheque is payable to bearer. 

(v) In the case of ordinary partnership fit m 
where the indorsement is in the name of the firm, it 
will be regarded as a valid indorsement of a cheque 
made out in that name, to be signed by proprietor, 
partner, or manager. 

(vi) Cheques made payable to two or more 
payees, not bemg in partnership, must be indorsed by 
each of them individually The banker will be justi- 
fied in returning for confirmation, a cheque on which 
both the indorsements appear to be written bjr the 
same hand, or unless one of them has died and the 
banker has notice of his death or unless one of them 
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is authorized to sign on behalf of all, and the banker 
IS apprised of the authority thus given 

(vii) When the cheque is made payable to a 
club, assoctaUon or other tnsUUiUon, the name of the 
payee is generally followed by the name and designa- 
tion of the office bearer indorsing the instiument on 
behalf of the payee, as the mere signature of the 
person is no indication of the representative capacity 
in which he receives payment If the instrument is 
made payable to the holders of an office without 
specifying their names as, for example to, “The Hono- 
rary Secretaries, the Sydenham College Students’ 
Association”, the indorsement must include not only 
the signatures of the persons holding the position but 
they should be followed by also their designation If, 
on the other hand, the cheque is made payable to him 
personally, although the money is intended for the 
club or institution, it is enough if he indorses it with 
his name only. 

(viii) The mere writing or impressing of the 
name of the company by a person acting under its 
authority constitutes a valid indorsement, but bankers 
do not accept such indorsements as good discharge, 
unless they are confirmed, or unless the authority and 
the capacity of the person signing the instrument is 
clearly indicated. Ordinarily, these are holders of 
certain offices in a company who are in a position to 
bind the company For instance, bankers accept indors- 
ments made by directors, managers and secretaries of 
companies, but not those of cashiers, accountants, and 
ledger clerks For a valid discharge, an indorsement 
on behalf of a company should correspond as in other 
cases exactly with the name of the company, as^ given 
on the "cheque or bill, and when the name given is 
inaccurate, the indorsement should correspond to the 
inaccurate name. 

(lx) There is no legal compulsion on a banker 
to accept an indorsement with the words ‘ per pro 
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(per procuration) without confirmation. The signa- 
tory to ^ei -pro indorsement must give his full ordmary 
signature. A paymg banker is considered to run no 
risk if he pays a cheque purportmg to be indorsed by 
a duly authorised agent of the payee, and he will not 
be liable if it turns out that the person so indorsing 
had gone beyond his authority. In England dividend 
warrants are not paid on per pio indorsements. Such 
indorsements are generally accepted in India when 
dividend warrants, not being in the form of cheques, 
are drawn payable to more than one payee and indorse- 
ment by any one of them is considered sufficient, the 
payee so indorsing has to give his full name as given 
in the body of warrant. 

(x) In the case of cheques in the names of 
puhhc cniihortties and coi porations such as port trusts, 
improvement trusts and municipalities, the indorse- 
ments should be for the respective body and the indor- 
ser snould add his or her designation 

(si) Cheques made payable to deceased pe 7 S 07 is 
must be indorsed by their legal representatives As 
executors can delegate their authority, there is no 
objection lE any one of them signs. He must, however, 
mdicate that he is an executor and that he signs on 
behalf of himself and his co-executor or co-executors 
Although authority to sign may be given to one execu- 
tor by his co-executors, it cannot be placed in the 
hands of an outside person. AH trustees must sign, 
while any executor can indorse. 

Liability of drawee bank of cheque. 

The drawee of a cheque having sufficient funds 
of the drawer in his hands, properly applicable to the 
payment of such cheque must pay the cheque when 
duly required so to do, and, in default of such payment, 
must compensate the drawer for any loss or damage 
caused by such default. 

A bank, however, in its own interest must 
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satisfy Itself that a customer has sufficient balance to 
meet a cheque before it pays it It is usual for a bank 
to give an important customer the opportunity of 
paying in money to meet a cheque before sending it 
back, but it is under no obligation so to do, on the 
other hand, the presentation of a cheque with no funds 
to meet it is equivalent to an application for a loan 
and the bank may exercise its discretion in paying it and 
•reat the resulting debit balance as an overdraft 

Presentation of cheques 

A cheque must, in older to charge the drawer, be 
presented at the bank upon which it is drawn before 
the relation between the drawer and his banker has 
been altered to the prejudice of the drawer So, if the 
bank on which the cheque is drawn remains solvent, the 
drawer remains bound after presentment and refusal 
although months and years (short of the period of limi- 
tation) have elapsed since the drawing If before pre- 
sentment the bank fails, the loss will not be that of the 
drawer, but will fall upon the holder himself, subject 
of course, to the following rule 

Where a cheque is not presented for payment 
within a reasonable time of its issue, and the drawer or 
person on whose account it is drawn had the right, at 
the time when presentment ought to have been made, 
as between himself and the banker, to have the cheque 
paid and suffers actual damage through the delay he 
IS discharged to the extent of such damage, that is to 
say, to the extent to which such drawer or person is a 
creditor of the banker to a larger amount than he 
would have been if such cheque had been paid In 
determining what is a reasonable time, regard shall be 
had to the nature of the instrument, the usage of trade 
and of bankers, and the facts of the particular case 
The holder of the cheque as to which such drawer or 
person is so discharged shall be a creditor, in lieu of 
such drawer or person, of such banker to the extent of 



220 


NEGOTIABLE INSTRUMENTS 


such discharge and entitled to recover the amount 
from him. 

A draws a cheque for Rs. 1,000/-, and, when the 
cheque ought to be presented, has funds at the bank 
to meet it. The bank fails before the cheque is presen- 
ted. The drawer is discharged, but the holder can 
prove against the bank for the amount of the cheque 

A draws a cheque at Umballa on a bank in Cal- 
cutta The bank fails before the cheque could be 
presented m ordinary course. A is not discharged, for 
he has not suffered actual damage through any delay 
in presenting the cheque 

A cheque must, in order to charge any person ex- 
cept the drawer, be presented within a reasonable time 
after delivery thereof by such person. 

Discharge of drawee. 

Where a cheque payable to order purports to 
be indorsed by or on behalf of the payee, the drawee 
is discharged by payment in due course 

As already noted, the main requisites of 
ment tn due course' are 

(i) that the payment should be made in accor- 
dance with the apparent tenor of the instrument, that 
IS, in accordance with the intention of the parties as 
it appears on the face of the instrument, 

(ii) that such payment should be made in good 
faith and without negligence, and 

(ill) the person to whom such payment is made 
should be in possession of the insrument under circums- 
tances which do not offer a reasonable ground for 
believing that such person is not entitled to receive 
the amount thereof 

Payment of a post-dated cheque cannot be regar- 
ded as payment in due course. If the paying banker 
honours a post-dated cheque before its ostensible date, 
he will not be entitled to the statutory protection 



DISCHARGE OF DRAWEE 


221 


shotild the indorsement of the payee transpire to have 
been forged, on the other hand, he may become liable 
to pay damages as explained above. 

Similarly, if the paying bank fails to see whether 
or not all the indorsements are regular, it will be 
deprived of the statutory protection In case of 
per pro indorsement, if the paying banker does not 
satisfy himself whether a person signing per pro has 
any authority or not, the payment will not be regarded 
as payment in due course 

The third requirement is that the person to 
whom payment is made, should not only be in posses- 
sion of the instrument, but further there should be no 
such circumstances connected with his possession as 
afford a reasonable ground for believing diat he is not 
legally entitled to receive payment of the amount 
mentioned therein Possession of a cheque, for ins- 
tance, the payment of which has been stopped by the 
drawer, is not such possession as complies with this 
requirement of “payment in due course’* 

Before payment the banker should make him- 
self sure on two points . (i) whether the cheque pur- 
ports to bear the signature which the banker has been 
instructed to honour, namely, that of his customer, or 
of the customer’s agent duly authorised in his behalf, 
and (2) whether the signature on the cheque is 
genuine ? In the case of jovnt accounts in the absence 
of clear instructions from each of the parties concerned, 
the banker should safeguard himself by insisting upon 
the cheque being signed by all the parties to a joint 
account The same rule applies to cheques drawn 
against a joint account in the names of husband and 
wife unless the banker is authorised to honour cheques 
signed by either of them Where an account is opened 
in the name oifirm consisting of say two parties, with 
instructions that cheques to be drawn on the firms’s 
account must bear the signature of one partner and 
the initials of the other, the banker who honours a 
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cheque drawn by one partner but without the initials 
of the other, is liable to the second partner for the 
amount of the cheque 

A banker cannot debit his customer with the 
amount of a cheque which has been paid by him to a 
person claiming under a forged stg7tature. A banker is 
supposed to have specimen signatures of all persons 
authorised to draw on him, so that he can compare the 
signature on the cheque with the specimen supplied to 
him. Should he come to the conclusion that the 
drawer’s signature on a cheque differs from the speci- 
men signature supplied to him, he should not honour 
It. In case, however, the signature is forged cleverly 
and he fails to detect the forgery, he cannot debit his 
customer’s account with the amount ot the cheque 
But, if by his conduct the customer causes the banker 
to believe the signature to be genuine, the banker will 
be entitled to debit the account of the former with the 
amount of the cheque paid 

Drafts drawn by o?ie branch of a bank on another 
payable to oidex • Where any draft, that is an order to 
pay money drawn by one office of a bank upon an- 
other office of the same bank for a sum of money pay- 
able to order on demand, purports to be endorsed by 
or on behalf of the payee, the bank is discharged by 
the payment in due course 
Marking of cheques. 

Circumstances sometimes arise where the drawer 
of a cheque requires some evidence that the cheque 
will be duly honoured on presentation, in order to 
meet the requirements of the person to whom he is 
tendering the cheque in payment of a debt In such 
cases, he can request the drawee bank to "mark" the 
cheque for payment and this it does, if the cheque is 
in order and funds are available, by writing the word 
“good” across one corner of the cheque, adding the 
bank’s stamp and the initials of the bank’s cashier. 

The object and effect of a bank’s marking che- 
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ques at the instance of the customer is to further the 
ready acceptance of the instiument by affording evid- 
ence on the face of it that it is drawn in good faith, and 
that there are funds sufficient and available to meet it, 
and as adding the ciedit of the drawee bank to that of 
the drawer If the cheque is marked at the instance 
of the drawer or the customer, the diawei will have 
no right of countermanding payment without holding 
himself liable to indemnify the banker for any loss 
he suffers through his having marked the cheque, the 
payment of which is now stopped 

If the holdei presents the cheque and piocures 
It to be ceitified or the banker promises to place it to 
his credit oi if he holds anj' other species of conversa- 
tion which practically amounts to demanding and 
receiving a piomisc ot a tianstei of credit as equivalent 
to an actual payment, the effect is the same, as if he 
had leceived the money in cash, and the bankei’s 
indebtedness to him is equally full and irievocable 
The same is the icsult if money is paid into the bank 
by the drawei of the cheque to meet a patticular bill 
and the bank assents to the same, the holder may sue 
the bank for the amount 

A cheque so ‘ marked” acquires, in effect, a 
status as good as if it were issued by the drawee bank 
Itself. Cheques will rarel}' be “marked” by the drawee 
bank at the request of the payee or a subsequent 
holder. The drawee bank should comply with such 
requests only on the written authority of the drawer. 
Should It “mark” any such cheque without such 
authority, the drawee bank might find himself unable 
to charge the account with the cheque when even- 
tually presented by insufficiency of funds or payment 
being stopped by the drawer, or a legal bar to the 
operation of the account having arisen, and it would 
have no authority to “earmark” the necessary funds 
on the account at the time of “marking.” Mereover, 
the practice of ear-markmg funds to meet marked 
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cheques is not universal with all banks, and it is 
difficult to say what is the exact liability of a bank 
which has marked a cheque without knowing what 
entries it has made in its books By custom between 
banks, the practice of “marking” as good for payment 
cheques which have been received too late to be passed 
through the usual clearing channels, is generally 
recognised, and the right of the drawee bank to regard 
a cheque which is obviously intended to be presented 
for payment immediately, as bein^ “marked” under the 
authority of the drawer would probably be upheld by 
the courts. 

In all cases where the “marking” of a cheque is 
requested, the safest method is for the drawee bank to 
issue its own cheque or “banker’s draft” in exchange, 
and thus acquire the right to charge the account with 
the cheque at once, as if it had been paid in the ordi- 
nary course. 

Banh pass-books. Where a customer sends to 
his banker a cheque drawn on him for realisation, he 
constitutes the banker his agent for collection; and if 
the banker credits him with the amount of the cheque 
in the pass-book delivered to the customer, that will 
be taken to be an acknowledgment by the bank that 
they are the debtors of the customer for the amount, 
but the banker may, however, prove that the entry was 
made under a mistake, unless, in the meanwhile, the 
customer had acted on the representation of the bank, 
so as to change his position, in which case the bank 
will be estopped from contending that it is not liable. 
The entries in the pass-book cannot, however, be tre- 
ated as a settlement of account between the parties, 
nor is there any duty cast on the customer to examine 
the pass-book from time to time. Whether a customer 
may not be estopped from challenging the entry can 
be decided only by his conduct such as knowledge, 
refraining from communicating with the bank about 
items not chargeable against him An entry in a pass 
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book IS not in all cases conclusive and binding on the 
bank nor on the customer, although the customer m 
whose favour the entry stands starts with the advan- 
tage, that prima facie it is an admission by the bank in 
his favour which cannot in certain cases be rebutted 

When payment of cheque must be refused 

The duty, as well as the authority of the banker, 
to pay cheques drawn upon him is determined: — 

(1) By the countermanding of payment hy the 
customer The instructions for the payment of money 
conveyed to the drawee bank by a cheque can be coun- 
termanded by the drawer at any time prior to the 
moment when the cheque is actually paid Such an 
order is known as “stopping payment” of the cheque, 
but It can be given only by the drawer and it must be 
in writing, giving exact details of the cheque to be 
“stopped”, such as the number of the cheque, the 
amount and the payee, and must be signed by him with 
his usual signature Where instructions to stop pay- 
ment of a cheque are given by telephone or telegram, 
and so cannot be properly authenticated, they should 
be confirmed in writing by the drawer at the earliest 
possible moment. If the cheque is presented for pay- 
ment before the receipt of the written confirmation, it 
should be refused payment with the answer “payment 
stopped by telegram (telephone) Awaiting confirma- 
tion” When the true owner of a cheque advises the 
drawee bank that it has been lost or stolen, the drawer 
should at once be advised, either by the bank or by 
the true owner, and his written instructions to stop 
payment of the cheque should be obtained as soon as 
possible. If the cheque is presented for payment be- 
fore the drawer’s instructions to stop payment are 
received, the bank should endeavour to postpone pay- 
ment, This It can do where the cheque was made 
payable to order and was lost by the payee before he 
endorsed it, by refusing payment with the answer, 
“Payee states cheque lost or stolen, Endorsement 
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requires confirmation”. If, however, the cheque was 
originally payable to bearer or has been endorsed in 
blank and so become payable to bearer, the drawee 
bank, failing instructions from the drawer to stop pay- 
ment, may be compelled to effect payment if the tide 
of the holder is apparently in good order, and the che- 
que is presented before receipt of the drawer’s instruct- 
ions to stop payment. 

Should the drawee bank pay a cheque of which 
it has received proper notice to stop payment, it can- 
not debit the customer’s account with the payment; 
neither can it Recover the amount from the person to 
whom It was made, unless that person had no title to 
the cheque or acted without good faith, otherwise the 
bank must bear the loss. 

As regards the answers to be given in case of 
cheques duly stopped, it is necessary to avoid 
the use of words like “Payment stopped” As such 
words might be interpreted to mean that the drawer 
has become insolvent or the drawee had suspended pay- 
ment, the proper answer should be ‘ orders not to pay” 
or “payment countermanded by the drawer ” 

Losi cheques . As has been stated above, where 
a cheque has been lost or stolen, the drawee bank and 
the drawer should be asked to stop payment- Other 
parties to the cheque should also be notified of the loss. 
Where a cheque is lost before it has been in circula- 
tion for an unreasonable time, the holder can demand 
the issue of another cheque by the drawer in identical 
terms, provided that he furnishes the drawer with a 
satisfactory indemnity against any claims which may 
be made by thud parties in respect of the lost instru- 
ment should It be found again. The loss of a cheque, 
however, as in the case of a bill of exchange, is no bar 
to an action brought in respect of it, provided that 
the holder furnishes an indemnity satisfactory to the 
court against the claims of third parties. 

Cancel! aiton of cheques : Cancellation of a 
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cheque may be effected by destroying the cheque, 
or by tearing it m pieces, or by cancelling the drawer’s 
signature, or by marking it across the face in such a 
way as to make obvious the cancellation Intentional 
cancellation of a cheque by a holder discharges the 
instrument, and the drawer and prior indorsers are 
freed from their liability. If a cheque is cancelled un- 
intentionally or without authority, as, for instance, 
where the paying cashier of the drawee bank cancels 
the drawer’s signature and subsequently finds that the 
cheque ought, for some reason, to be refused payment 
the cancellation is inoperative unless it has already 
been completed by notification, either express or im- 
plied, to some other person who has acted upon such 
notice 

Where a cheque has been unintentionally can- 
celled or accidentally damaged, the party responsible 
should write against such cancellation, or should repair 
the damage and write over the repair, the words 
“Accidentally cancelled (or mutilated), “Cancelled in 
error”, adding his full signature 

(2) Upon 1 eceipt of a notice of customer's death — 
Upon the death of a customer, the title to his bank 
balance passes to his legal representative If, however, 
the banker is unaware of the death of his customer, he 
may honour a cheque drawn by that customer and de- 
bit his account with the amount, notwithstanding that 
payment has actually been made after the death of his 
customer. , 

(3) By customers insolvency A bank can 
safely honour the cheques of his customer and can also 
deliver up any securities belonging to him, so long as 
the banker has no notice of the presentation of an inso- 
lvency petition against the customer, or until the rece- 
iving order is made against him Until an order of 
adjudicating is made against the debtor either on his 
petition or that of his creditors, his property remains 
vested in him. After the order of adjudication is made. 



228 


^*EGOTIABI,E liTSTRClIEKTS 


the property of the insolvent vests in the official assi- 
gnee in presidencj’^ towns and in the official receiver 
in the mofussil, when it is not open to the debtor to 
deal v/ith his property, and the banker should then re- 
fuse to honour insolvent customer’s cheques 

(4) Upon receipt of a notice of the insanity of 
a customer : Should the customer become absolute^’ 
insane or of unsound mind, the banker should not ho- 
nour his cheques; but payment of a cheque, drawn at 
a time when the customer was capable of acting ration- 
ally. is valid- 

(5) By garnishee or other legal order attach- 
ing or otherwise dealing with customer’s money in the 
custody of the banker. 

(6) On receipt by the banker of notice of assi- 
gnment by the customer of the credit balance of his 
account 

(7) In case of trust account knowledge that the 
customer intends to use the funds in breach of trust, 
is a sufficient reason for refusing payment of the che- 
ques. 

(8) On knowledge of any defect in the title of 
the.party presentmg the cheque 

Answers in case of dishonoured cheques 

When a banker decides not to honour a cheque, 
he should return it with a slip, giving the reason for 
the dishonour. There is no statutory obligation upon 
a banker to give a written answer on a cheque he de- 
cides to dishonour. The rules of Bankers Clearing 
Houses generally require, however, that no unpaid arti- 
cle can be accepted back unless it bears a written ans- 
wer. As regards cheques presented over the counter 
although there is no legal obligation to give in writing 
the reason for non-payment bankers generally attach 
to the unpaid cheque a printed slip and mark the par- 
ticular number of the appropriate answer. The custo- 
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mary reasons for the refusal and the answers given, 
and their abbreviations, are — 

“'Refer to Drawer" (R/D) This answer is given, 
when sufficient funds are not available on the account, 
and It IS not desired to disclose the fact, or when pay- 
ment has been stopped and it is not desired that the 
presenter should be warned of this, or if the account 
has been closed or is non-existent Alternative ans- 
wers in the above cases are 

“Not sufficient" ( NjS), Where the available ba- 
lance will not cover the amount of the cheque prese- 
nted, but the bank must never disclose the amount of 
the deficiency, and must never make part payment of 
the cheque, 

'‘''Effects not cleared" (E N C), showing that 
the available balance is at the time insufficient, but 
that certain articles are in course of collection which 
might eventually permit of the cheque being honoured 
(wheie a bank does not allow a customer to draw 
against items paid in until they have been cleared, it 
IS a mark of want of confidence in the customer), it is 
often the practice to add to this answer the words 
“present again,” or “please re-present” and a dishonou- 
red cheque may be lepresented as often as is thought 
necessary 

“Payment stopped" or any similar answer “account 
clos^d" or “no account" all speak for themselves, as 
do “drawer deceased" “drawer in liquidation" and 
“partnersnip dissolved " The answer “refer to drawer” 
is most properly used when the account has been 
garnished. 

“Words and figures differ" is an answer of which 
the cause needs no explanation, and the cheque will 
require to be put in order by the drawer A trifling 
error in the actual marking out of the cheque, such as 
where the wording reads, “twenty-three eight shillings 
and four pence” and the figures are £ 2384, would 
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usually be passed by the drawee of the cheque 

Cheque muUlated is the answer given on a 
cheque which has been torn across some material part 
such as the amount or the drawer’s signature, and 
rejoined badly or not at all. The paying bank will usually 
require the confirmation of the presenting bank or of 
the drawer in such cases. 

"'Dta-ijccrs signature differ" is the answer given 
when the signature to a cheque does not correspond 
with that in the signature book of the customer whose 
signature a purports to be, but the bank has no reason 
to assume that it is a forgery. 

The answers "'post dated'' "out of date", 
"indorsement ii regular" and first (or second or third 
etc.) indorsement missing”, are self explanatory In 
the last two cases, the words “will pay under banker's 
confirmation” arc usually added, and this answer is 
also applied to articles bearing in indorsements in 
foreign characters Any cheque in which a material 
alteration appears to have been made should be returned 
with the answer "alteration in ( payee’s name, or 
amount, or date etc ) requires drawer's signature." 

Any special circumstances will call for a special 
answer, as, for example in the case of a cheque crossed 
specially to two banks, one not being the agent of 
the other 

Where several cheques are presented simulta- 
neously for payment, as though a clearing house, and 
the available funds are insufficient to meet them all, 
the paying bank will pay as much money as possible 
and refuse payment of the others Payment is made 
in the order in which the cheques are numbered and 
dated, but the bank may decide to protect the custo- 
mer’s credit to the fullest possible extent by paying the 
largest number of cheques whose total is covered by 
the available funds. 
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GENERAL 

Capacity of parties to negotiable instrument. 

Every person capable of entering into a contract 
according to the law to which he is subject, may bind 
himself and be bound by the making, drawing accep- 
tance, indorsement, delivery and negotiation of a promi- 
ssory note, bill of exchange or cheque All persons, 
therefore, who are disqualified from entering into a 
contract such as minors, persons of unsound mind or 
alien enemies would not be capable of being parties to 
a negotiable instrument 

Minors- A minor may draw, endorse, deliver and 
negotiate a negotiable instrument so as to bind all 
parties except himself That is, a minor is not prohibi- 
ted from being a party to a negotiable instrument, but 
he cannot be made liable as a party to a negotiable 
instrument But a negotiable instrument drawn or 
indorsed by a minor is nevertheless valid and all 
parties to the instrument excepting the minor remain 
liable on the instrument to the holder foi the time 
being A minor cannot howevei accept any negotiable 
instrument nor can he execute a promissory note 

Persons of unsound mind — A bill or promissory 
note executed by a person of unsound mind whether 
a lunatic or a drunken person or a person who is inca- 
pable of forming a rational judgment as to the effects 
of such bill or note due to extreme old age or infirmity, 
is not binding on such person Such a person cannot 
also draw, indorse, deliver and negotiate a negotiable 
instrument so as to bind all parties except himself. 

.<4 ewewy —A contract with an alien enemy 
IS void as contrary to law or public policy. Therefore 
a person cannot draw a bill of exchange upon the 
citizen of another country at war with his own 
country nor can he accept a bill drawn by an alien 
enemy or indorse a bill or note to such an alien enemy 
or be an endorsee from him. 
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Insolvent — On the insolvency of a person any 
negotiable instrument of which he may be a holder 
vests in his assignee but where an itisolvent has no 
beneficial interest in a negotiable instrument, the title 
to such instrument does not vest in his assignee and 
he may endorse a negotiable instrument accepted for 
his accommodation so as to make the acceptor liable to 
the endorsee An insolvent cannot sue on a negoti- 
able instrument nor can he pass title to such instru- 
ment by endorsement or otherwise But if he en- 
dorses an instrument to any bona fide holder without 
notice, such bona fide holder acquires a valid title to 
the instrument so endorsed to him 

Corporations — A corporation or company being 
a legal person can be a party to a negotiable instru- 
ment provided it is authorised expressly by its memo- 
randum to do so. But even in the absence of express 
authority given by its memorandum a corporate body 
may execute, endorse or accept a negotiable instrument 
if It is necessary and incidental to the purpose for 
which It was created Such would be the case in the 
case of ordinary trading concerns 

If a corporation, however, exceeds its power and 
executes an instrument, such an instrument is void 
and even a bona fide holder for value cannot make 
the corporation liable; for all persons dealing with a 
corporation are bound to ascertatin its capacity to 
execute such an instrument. But where the power to 
execute instruments is given to a company by its 
memorandum, a person dealing with the company is not 
bound to enquire whether the procedure or the rules 
prescribed for executing such instruments by the art- 
icles have in fact been complied with. Thus where by 
the Articles of Association the directors of a company 
were empowered to authorise one of themselves to 
draw a bill of exchange for the company, and the 
managing director drew a bill without express authori- 
sation, it was held that the company was nevertheless 
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hsbis to the holder of the bill as the holder was entitled 
to presume that the managing director had been 
authorised in due course. 

or stolen instruments and instruments obta- 
ined by fraud or unlawful consideration 

When a negotiable instrument has been lost or 
Has been obtained from any maker, acceptor or holder 
thereof by means of an offence or fiaud, or for an 
imlawful consideration, no possessor or indorsee who 
claims through the person who found or so obtained 
the instrument is entitled to receive the amount due 
thereon from such maker, acceptor or holder or from 
any party, prior to such holder, unless such possessor 
or indorsee is, or some person through whom he claims 
%'as, a holder thereof in due course 

Lost instruments 

(1) When a bill or note is lost, the finder 
acquires no title to it as against the rightful owner, 
not can he claim payment from the acceptor or maker. 
The rightful owner is entitled to get the instrument 
back from the fmder. 

(2) When the finder of a lost bill or note gets 
payment from the acceptor or maker, who pays it tn 
due course, such acceptor or maker is discharged from 
all liability to the iightful owner But the rightful 
owner can always recover the money so paid to the 
fmder, 

(3) When a bill or note, which is payable to 
bearer or which is indorsed in blank, and is, therefore 
transferable by mere delivery, is lost, any bonafide 
transferee for value, without notice of the loss acquires 
a valid title to it and he can retain the instrument as 
against the rightful owner and is also entitled to pay- 
ment from parties liable thereon. 

(4) When the finder of a lost bill or note which 
is payable to order and is therefore transferable by 
indorsement and delivery, forges the instrument and 
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indorses it to a bona fide transferee for value, the latter 
will not acquire any title to it for the indorser himself 
had no title which he could transfer, and forgery can 
confer no title, 

(5) When a holder loses a bill he should notify 
all parties liable thereon about the loss. 

(6) When a holder loses a bill he must apply 
to the drawee for payment in maturity and if the 
drawee refuses, he must give notice of dishonour to 
all the parties liable. Otherwise he will lose his remedy 
against the drawer and all the prior parties. 

Stolen tnstruments. — K person who steals a negot- 
iable instrument from the rightful owner can always 
recover the instrument or the money if he has realised 
it from the drawee. But if he indorses it to any trans- 
feree for value who has no notice of the theft, such a 
bona fide transferee will acquire a good title not only 
against the thief but also against all the parties prior 
to hun, provided the instrument was payable to bearer 
and as such transferable by mere delivery. 

Instrument obtained by fraud — A contract be- 
comes voidable for fraud. So if maker or the acceptor 
who is primarily liable for payment proves that the 
consideration for the instrument was vitiated by fraud, 
then the person defrauding is not entitled to recover, 
A bill is ^fected with fraud when the issue or any 
subsequent negotiation of it is obtained by fraud or 
in breach of faith In such a case the holder of the 
instrument subsequent to the fraud cannot enforce 
payment against any party thereto, nor can he retain 
the bill against the true owner. 

In the same way any holder or indorsee who 
claims though the person who obtained the instrument 
by fraud, cannot claim payment from any party liable 
thereon. It should be noted that the party which 
alleges fraud against the holder must prove it, as the 
presumption of law is that a holder is a holder in 
due course. 
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Instruments obtained for an unlawful consider- 
ation A note, bill, or cheque which is drawn for an 
unlawful consideration or for an unlawful object is 
void. In such a case the holder cannot recover any 
payment from any party liable on the instrument 

Forged instruments — Forgery is the fraudulent 
making or alteration of a writing to the prejudice of 
another man’s right. The most common species of for- 
gery IS fraudulently writing the name of an existing per- 
son. It IS also a forgery to sign the name of a fictitious 
or non-existmg person, intending it to be believed that 
the instrument was signed by a real person, if the sig- 
nature be placed with a fraudulent or dishonest inten- 
tion The person who forges an instrument cannot con- 
fer a vahd title even on a transferee for value 

without notice of the forgery If the holder obtains 
payment on the forged instrument, the rightful owner 
can recover the money from him and the person who 
has paid the instrument can also be sued alternatively 
by the rightful owner for payment For example, on 
a bill for Rs 1000/-, A’s acceptance to the bill is for- 
ged The bill comes into the hands of B a bona fide 
holder for value. B acquires no title 

Where indorsement of an instrument is forged 
a bona fide transferee for value acquires no valid title 
where the instrument is payable to order and hence 
can be negotiated only by indorsement and delivery. 
But a bona fide transferee for value acquires a valid title 
where the instrument is payable to bearer and as such 
can be negotiated by mere delivery even though the 
indorsement is forged. He can retain the instrument 
as against the rightful owner and can enforce payment 
from any party liable thereon 
Maturity of negotiable instruments 
The following rules apply — 

(1) The maturity of a promissory note or bill of 
exchange is the date at which it falls due. Three days of 
grace are allowed after the day on which a bill or note 
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is expressed to be payable, except in case of such bills 
and notes which are in effect payable on demand, at 
sight or on presentment. If a bill or note is payable in 
instalments, it is entitled to days of grace on each ins- 
talment, as the instrument is in effect so many instru- 
ments in one. Days of grace are calculated by exclu- 
dbng the day on which the amount under the instru- 
ment is expressed to be due. Again, the days of grace 
are all counted consecutively and in direct succession, 
without any deduction or allowance for holidays be- 
tween the first and the last day of grace. 

(2) In calculating the date at which a promi- 
ssory note or bill of exchange, made payable a stated 
number of months after date or after sight, or after a 
certain event, is at maturity, the period stated shall be 
held to terminate on the day of the month which cor- 
responds with the day on which the instrument is 
dated, or presented for acceptance or sight, or noted 
for non-acceptance or protested for non-acceptance, or 
the event happens, or where' the instrument is a bill of 
exchange made payable a stated number of months 
after sight and has been accepted for honour, with the 
day on which it was so accepted. If the month in 
which the period would terminate has no correspond- 
ing day, the period shall be held to terminate on the 
last day of such month. 

Thus, a negotiable instrument, dated 29th Jan- 
uary, 1946, is made payable at one month after date. 
The instrument is at maturity on the third day after 
the 28th February, 1946. 

A negotiable instrument, dated 30th August 
1946, IS made payable three months after date. The 
instrument is at maturity on the 3rd December, 1946 

A promissory note or bill of exchange, dated 
31st August, 1946, is made payable three months after 
date. The instrument is at maturity on the 3rd Dece- 
mber, 1946. 

(3) In calculating the date at which a promi- 
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ssory note or bill of exchange made payable a certain 
number of days after date or after sight or after a cer- 
tain event is at maturity, the day of the date, or of pre- 
sentment for acceptance or sight, or of protest for non- 
acceptance, or on which the event happens, shall be 
excluded 

(4) When the day on which a promissory note 
or bill of exchange is at maturity is a public holiday, 
the instrument shall be deemed to be due on the next 
preceding business day 

The expression “public holiday” includes Sun- 
days, New Year’s day, Christmas day . if either of such 
days falls on a Sunday, the next following Monday 
Good Friday, and any other day declared by the Cen- 
tral Government, by notification in the Official Gaze- 
tte, to be a public holiday 

Rules as to compensation 

The compensation payable in case of dishonour 
of a promissory note, bill of exchange or cheque, by any 
party liable to the holder or any indorsee, is determi- 
ned by the following rules — 

(a) the holder is entitled to the amount due 
upon the instrument, together with the expenses pro- 
perly incurred in presenting, noting and protesting it, 

(b) When the person charged resides at a place 
different from that at which the instrument was payable, 
the holder is entitled to receive such sum at the curr- 
ent rate of exchange between the two places, 

(c) an indorser who, being liable, has paid the 
amount due on the same is entitled to the amount so 
paid with interest at six per centum per annum from 
the date of payment until tender or realization there- 
of, together with all expenses caused by the dishonour 
and payment, 

(d) when the person charged and such indorser 
reside at different places, the indorser is entitled to re- 
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ceive such sum at the current rate of exchange betwe- 
en the two places; 

(e) the party entitled to compensation may draw 
a bill upon the party liable to compensate him, pa- 
yable at sight or on demand, for the amount due to 
him; together with all expenses properly incurred by 
Ttim. Such bill must be accompanied by the instru- 
ment dishonoured and the protest thereof (if any). If 
such bill is dishonoured, the party dishonouring the 
same is liable to make compensation thereof in the 
same manner as in the case of the original bill. 

Conflict of laws 

The following rules apply : — 

(I) In the absence of a contract to the contrary, 
the liability of the maker or drawer of a foreign prom- 
issory note, bdl of exchange or cheque is regulated in 
all essential matters by the law of the place where he 
made the instrument, and the respective liabilities of 
the acceptor and indorser by the law of the place where 
the instrument is made payable. 

A bill of exchange was drawn by A in California, 
where the rate of interest is 25 per cent, and accepted 
by B, payable in Washington, where the rate of interest 
IS 6 per cent. The bill is indorsed in Brirish India and 
is dishonoured. An action on the bill is brought agai- 
nst B in British India. He is liable to pay interest at 
the rate of 6 per cent, only; but, if A is charged as 
drawer, A is liable to pay interest at the rate of 25 
per cent. 

Where the document executed in Hyderabad State 
was not stamped as required by the laws of that State, 
and it was found that it was not admissible in evidence 
even after payment of penalty under the law in the 
Nizam’s Dominions, it has been held that as the foreign 
statute does not make the contract void, but only makes 
It inadmissible in evidence the note can be sued upon 
in British India. Similarly, an unstamped promissory no- 
te executed to the Nawab of Rampur, which under the 
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Statute of that State does not require to be stamped as 
a document m favour of the State, need not be stamped 
and can be sued upon in British India 

(ii) Where a promissory note, bill of exchange 
or cheque is made payable in a different place from 
that in which it is made or indorsed, the law of the place 
when It is made payable determines what constitu- 
tes dishonour and what notice of dishonour is 
sufficient. 

A bill of exchange drawn and indorsed in British 
India, but accepted payable in France, is dishonou- 
red The indorsee causes it to be protested for such 
dishonour, and gives notice thereof in accordance with 
the law of France, though not in accordance with the 
rules in India in respect of bills which are not foreign. 
The notice is sufficient 

(ill) If a negotiable instrument is made, drawn, 
accepted or indorsed out of British India, but in accor- 
dance with the law of British India, the circumstance 
that any agreement evidenced by such instrument is 
invalid according to the law of the country wherein it 
was entered into does not invalidate any subsequent 
acceptance or indorsement made thereon in British 
India, 

(iv) The law of any foreign country regarding 
promissory notes, bills of exchange and cheques shall 
be presumed to be the same as that of British India, 
unless and until the' contrary is proved. 


HUNDIS 


Hundis 

Hundis are negotiable instruments written in 
the vernacular languages of India. They are, most 
frequently, 1iVf» bills of exchange in form and subs- 
tance issued for the purpose of financing trade or for 
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raising loans But they are also like promissory notes 
sometimes. 

Hundis have been in existence in India from 
time immemorial and special customs and usages have 
been built up in respect of dealings in hundis. The 
Negotiable Instruments Act has not touched these 
customs and usages though in some important points 
the provisions of the Act differ considerably from 
such usages and customs Thus, oral acceptance of a 
hundi may be recognised by courts of India if there is 
a local custom to that effect although the Act defini- 
tely lays down that acceptance must be in writing 
Courts in India will not also insist on the notice of 
dishonour being given by the holder if local customs 
so justify although it is imperative under the Act. 
Hence, although hundis are not mentioned as negoti- 
able instruments by the Act, they circulate freely as 
such by force of custom and usage. The rights and 
duties of parties in hundis are also strictly regulated by 
such custom and usage. But the Act lays down that 
the parties to a hundi may exclude the operation of 
such custom and usage bj’ any words in the hundi 
indicating an intention that the legal relations of the 
parties shall be governed by the Negotiable Instruments 
Act 

Kinds of hundis. 

Hundis are mainly divided into two groups. — 

(1) Darsham hundis i. e. hundis payable at 
sight, and 

(2) Muddati or Mtadi hundis, i. e, hundis 
payable after sight or a certain time after 
presentment. 

Darshani hundis and Muddati or Miadi hundis 
are again subdivided into several classes, some of 
which are as follows: — 

(1) Shcrhjog Hundi '- — It is a hundi drawn by a 
merchant on another merchant directing the latter to 
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pay the hundi to a holder who must be sAaA, ie., a 
man of substance and respectability. The drawee must 
take proper cautions to ascertain the respectability of 
the holder before he makes payment to him. Otherwise 
the drawee will not be entitled to recover the money 
he pays out to the holder if the holder turns out to be 
not respectable. This type of hundis is most commonly 
used for the purpose of remitting money es. ^ comes 
to B for the purposes of remitting Rs 1000/- to C. He 
deposits the money with B whereupon B draws a 
Shahjog hundt on X directing him to pay Rs 1 000/ -to 
a shah A may send the hundi to C straightaway for 
C to realise the money from X It is very rarely pres- 
ented to the drawee for acceptance and most commo- 
nly it IS presented for payment forthwith at the time 
of payment It usually states the name of the person 
for whom it is drawn or who has deposited the mo- 
ney with the drawer It may be either a Darshani or 
a Miadi hundi. It can be negotiated by mere delivery 

A minor may be the holder of a Shahjogi hundi 
and a payment to him will certainly be recognis^. An 
indorsement “for realisation” of a Shahjogi hundi is in 
nature of a restrictive indorsement which gives the 
indorsee only the right to receive payment and sue the 
acceptor if not paid, but not to transfer his rights as 
an indorsee to anybody else. 

(2) Nam Jog Hundi .- It is payable to a speci- 
fied person whose name is written on the face or e 
hundi. It differs from a Shahjog hundi in Aat it can- 
not be paid to anyone except the person who is spea- 
fied or who has obtained the hundi from such a speci- 
fied person by mdorsment 

(3) Dhamjog Hundt Ifis payable to anyone 
who presents it, i.e., by any holder. It can, therefore, 
be negotiated as 'an instrument ^payable to bearer, 
(Dham means a holder) 

Firman Jog\ It is made payable to the order of 
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a person. (Firman means an order). 

Dekhandar : — It is also payable to bearer or pre- 

sentor, 

Jokhmt Hundt . — It is mostly used by merchants 
as a means of insuring goods which they send to their 
customers or agents. For example, A in Calcutta cons- 
igns certain goods to B in Bombay B may be either 
his agent or customer. A then draws a hundi on B 
,and then sells it to C, a hundiwalla whose business 
it IS to advance the entire money minus his commis- 
sion on the hundi. C or his agent in Bombay will 
then present the hundi to B after the goods arrive m 
Bombay. B may pay the hundi and take delivery of 
,the goods. If he refuses to pay, C can recover from 
A the money he advanced. But if the goods are lost 
totally C cannot recover any money from A He must 
bear the whole loss. That is why these hundis are 
similar to insurance policies. But if the goods are only 
partially damaged C can recover the money from A 

Jawabee hundt . — The transaction known by the 
name of Jawabee hundi is as followos : — 

A person desirous of making a remittance writes 
to the payee and delivers the letter to a banker who 
either indorses it on to any of his correspondents near 
the payee’s place of residence or negotiates its transfer. 
On Its arrival, the letter is forwarded to the payee who 
attends and gives his receipt in the form of an answer 
to the letter, which is forwarded by the same channel 
to the drawer of the order. This, it will be noticed, is 
more in the nature of a letter of recommendation than 
a biU of exchange. The banker may cancel the order 
for payment by advice to his correspondent at any 
time before payment, in case the so-cdled drawer fails 
in his promise to provide the banker with the amount 
of the order. 

Zickri chit. According to the usage of shroffs 
in the case of Marwari hundis, a hundi may be accept-' 
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Banks and banking 

The word banife is derived from the Italian “ban- 
^uo”, a bench, from the fact that the earliest bankers 
in this country, the Lombards, did their money chang- 
ing on “banks” or benches, with which is connected 
the word "bankrupt” from the custom^when a mer- 
chant was insolvent-of taking his “bank” and breaking 
it in pieces in the sight of all people. 

The law relating to banks and banking may be 
divided into two distinct branches, namely (a) the law 
regulating the business of banbng t e.. relations between 
bankers and their customers and between bankers and 
the outside world, and (b) the law regulating the organic 
side of bankers as an institution The former deals 
with matters like the payment and collection of che- 
ques and other negotiable instruments and the rights and 
obligations of bankers in respect thereof both m relat- 
ion to their customers as well as to members of the 
general public. The latter deals with matters like the 
incorporation, management and dissolution of banking 
concerns. 

The matn functions of bankmg are: (a) The rec- 
eipt of money on deposit from those with surplus 
wealth at their disposal; (b) The granting of loans and 
overdrafts on approved lines, and (c) The indirect grant- 
ing of accommodation by the purchase of credit instru- 
ments. Supplementary functions of a modern bank are 
(i) Receipt- of dividends and interest, (ii) collection of 
coupons and drawn bonds, (iii) safe custody of valua- 
bles etq (iv) Management of securities lodged for safe 
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Custody; (v) purchase and sale of securities, (vi) the 
issue and service of loans, (vii) acceptance of bills on 
behalf of creditors; (via) the issue of personal and com- 
mercial letters of credit, (ix) acting as trustees or 
executors: (x) acting as reference, supplying trade infor- 
mation, statistics; etc 

Relationship between banker and customer 

There is, as yet, no statutory definition of “cus- 
tomer”, but it would seem that any person keeping 
an account-current or deposit-is entided to the des- 
cription It would appear from the judicial decisions 
that if a banker renders to a person services incidental 
ta but not peculiar to, the business of banking, he 
does not thereby constitute that person a customer. 
For instance, if a person occasionally goes to a cashier 
of a bank and gets cheques chashed or deposits valu- 
ables or securities for safe custody, or buys a few 
stamps, he does not thereby become a customer of the 
bank, as such transactions are not regarded in the 
nature of the real banking business 

The relation of banker and customer is pri- 
marily that of debtor and creditor, the respective 
positions being determined by the existing state of the 
account To say that money is “deposited” with a 
banker is likely to cause misapprehension What really 
happens is that the money 'is not deposited with, but 
lent to, the banker, and all that the banker engages to 
do IS to discharge the debt by paying over an equal 
amount when called upon “Money when paid into a 
bank, ceases altogether to be the money of the princi- 
pal, It IS then the money of the banker, who is bound 
to return an equivalent by paying similar sum to that 
deposited with him when he is asked for it The 
money paid into the banker’s is money known by the 
principal to be placed there for the purpose of being 
under the control of the banker, it is then the 
banker’s money, he is known to deal with it as his 
own; he makes what profit he can, which profit he 
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retains to himself, paying back only the principal 

or the principal and a small interest The banker 

is thus not an agent or factor but he is a debtor. 

The word “customer” signifies a relationship 
in which duration is not of the essence. Even, there- 
fore, a first transaction with a person is sufficient to 
constitute that person a customer. A person whose 
money has been accepted by bank on the understanding 
idiat it undertakes to honour cheques up to the amount 
standing to his credit is, whether his connection with 
the bank is of short or long standing, a “customer” of 
the bank. 

Express demand is a necessary condition for a 
cause of' action to recover a debt due from a banker. 

With regard to securtUes and valuables depo- 
sited for safe custody, the banker’s position is different. 
The property in them remains with the customer, who 
can claim them back. When a banker buys or sells 
securities on behalf of his customer, he performs an 
agency function. Similarly, when he collects cheques, 
dividends, bills or promissory notes on his customer’s 
behalf, he acts as his agent. 

Bankers as borrowers 

As already explained, the relationship between 
a banker and his customer is ordinarily that of creditor 
and debtor, the relative position being ascertained from 
the state of the account of the customer. Hence, two of 
the chief functions of a banker are the borrowing and 
lending of money. 

Bankers borrow money by issuing bank notes, 
receiving deposits, drawing bills of exchange, issuing 
bonds, debentures, and cash certificates. As the note 
issue function is generally the monopoly of the central 
bank of a country and as the issue of bonds, debentures 
ahd cash certificates is by no means very popular with 
commercial banks, the main source of supply of their 
borrowed fund is the receipt of deposits. 
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Bank notes— Bzioie the introduction of the 
Government Currency notes in 1862, the three Presid- 
ency Banks had the right to issue notes, but their notes 
not being popular, did not circulate to any appreciable 
extent For many years, even after the Government 
of India took over the issue of notes the use of paper 
money did not become popular, largely owing to the 
want of public confidence in this form of currency. 
With the spread of education and expansion of trade, 
currency notes have begun to play an important part 
in the currency system of this country The Reserve 
Bank of India is now charged with the function of 
issuing notes. These bank notes are legal tender. 

Bonds and cash certificates — In certain western coun- 
tries, Germany, for instance, some banks borrow large 
sums of mony by the issue of bonds and debentures, 
payable after a certain number of years, but this me- 
thod is unknown in England and has not been adopted, 
to any large extent, by banks in the United States of 
America In recent years some banks in India have 
been selling cash certificates payable after three to five 
years, but this method of borrowing funds has not yet 
assumed any great importance. 

Bank deposits — Bank deposits take three diff- 
erent forms — Fixed Deposits, Savings Bank Deposits, 
and Current Deposits 

Fixed deposits 

The term "fixed deposits" means deposits repay- 
able after the expiry of a certain period which ordin- 
arily varies from three months to five years Fixed 
deposits are also received for shorter periods than three 
months, Ibut generally for not less than 'a month, The 
period of the deposit is usually fixed at the time the 
deposit is made. The rate of interest on deposit 
depends not only upon the length of the period and 
die amount deposited, but also upon the credit of the 
bank and the state of the money-market 
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The legal positibn of the hanker in connection 
with fixed deposits is one of a debtor who is not bound 
to repay the amount before its due date. Some banks 
reserve to themselves the right to repay deposits before 
their maturity by giving due notice. This condition, 
aiong with others, are printed on the back of the 
deposit receipt and when the customer’s attention is 
drawn to them they will govern the contract between 
the banker and his customer. In the absence of such 
a stipulation the banker cannot return a fixed deposit 
before the due date without the consent of the custo- 
mer. The banker continues to be a debtor, even 
though the period fixed for the deposit has expired and 
the deposit is not withdrawn and although the banker 
may not allow interest after the deposit has matured 
for payment. He does not become a trustee for the 
customer of the funds so lying with him. 

In order to oblige their customers, bankers 
occasionally allow them to withdraw their fixed de- 
posits, before their due dates. In such cases, either the 
customer foregoes the interest accrued on the deposit, 
or he borrows the amount required against the secu- 
rity of his fixed deposit at a rate of mterest which is 
generally one or two pep cent, higher than the rate 
allowed on the deposit. , 

Deposit receipt — When depositing his money, 
the customer receives a deposit receipt which is usually 
marked “not negotiable”. It can, of course, be trans- 
ferred by way of assignment to a third party, but a 
deposit receipt, not being a “negotiable instrument”, 
cannot pass to its transferee a better title than that of 
the transferor, and, therefore, such receipts cannot be 
treated like cheques. A “deposit receipt” even if it is 
expressed to be transferable, has never been recognized 
as a “negotiable instrument”, or as giving the transferee 
the right to sue in his own name., The fixed deposit 
receipt with the words “not transferable” printed on 
the top of it, IS not a negotiable instrument and can- 
pot Ise transferred by a mere indorsernent in blank, 
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In the absence of an agreement, valid cheques 
cannot be drawn against a deposit account at all, if 
that is the only account of the customer with the bank. 

Whether the return of the deposit receipt to 
the banker is a condition precedent for the repayment 
of the loan, depends to a great extent upon the terms 
and conditions of the deposit. If the return of the depo- 
sit receipt is made a condition for payment, no cause 
of action would then arise until its return In case of 
loss of the receipt, however, a court would exercise its 
equitable jurisdiction and would not allow the deposi- 
tor’s failure to produce the receipt to stand in the way 
of his reclaiming the monej' The court would not pro- 
bably require the depositor to give an indemnity bond, 
as a “deposit receipt” is not a "negotiable instrum- 
ent” and Its transfer cannot confer any better title on 
the tranferee than of the transferor 

The law of limitation does not apply to a “fixed 
deposit” so long as interest is being paid on it, or so 
long as the deposit receipt is being renewed If the 
deposit receipt has not been renewed, however, the 
period begins to run from the date, on which the dep- 
ositor was entitled to be repaid 

The following kinds of deposits are attachable - 

(a) a deposit repayable on demand, 

(b) a deposit repayable on fixed notice, which 
has been given; 

(c) a deposit repayable at a fixed future date oi 
after the lapse of a specified time. 

Banker’s deposit receipt is exempt fiom stamp 
duty, provided the deposit is not expressed to be rece- 
ived from, or by the hands of, any person other than 
the one to whom the same is to be accounted for The 
exemption holds good though a time be fixed for rep- 
ayment, Nor does provision for the payment of inter- 
est affect the question. 

'Oeposits m joint 7?«wes-Deposits are frequently 
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received by bankers in the joint names of two or more 
persons and the conditions subject to which such depo- 
sits are accepted requlate the manner of their withdra- 
wal A debtor only obtains a discharge on payment to 
all the joint creditors. 

Savings bank deposits. 

The Savings Banks in India are mostly Govern- 
ment organisations attached to the Post Offices. The 
Government do not maintain any specific cash reserve 
to meet their deposit liabilities, which constitute there- 
fore an unfunded debt used for capital expenditure 

All post offices that have savings banks are open 
to receive deposits daily with the exception of Sundays 
and other Post Office holidays The hours for the tran- 
saction of business are from 10 AM. to 3 P M. and on 
Saturdays from 30 AM, to 1 P.M, unless otherwise 
notified. 

At these banks any person -man, woman or child 
— may deposit money, and a guardian may also deposit 
money on behalf of minors No account can be opened 
with a deposit of less than two rupees No sum less 
than a rupee, and no sura that includes a fraction of a 
rupee, can be received. No one is allowed to deposit 
more than Rs 750 in each official year (1st April to 31st 
March) after deducting the amounts withdrawn dur- 
ing the year, or to have at any time more than Rs 5,000 
at his credit m cash (exclusive of interest), but a depo- 
sitor can invest, in an official year Rs. 5,000 in Govern- 
ment securities Government promises to repay the mo- 
ney, with interest, to the person depositing it in his or 
her own name whether man, woman or child, but in the 
case of accounts opened on behalf of minors. Govern- 
ment will not repay this money during the minority of 
the minors to anyone except their guardians A depositor 
may withdraw money once a week. He may not with- 
draw any sum which is less than a Rupee or, unless it 
be for withdrawing the whole balance at his credit and 
closing the account, any suiii that includes a fraction of 
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a rupee or would reduce the balance to less than two 
rupees, When an actual withdrawal has to be made, 
the depositor must take or send his pass-book to the 
post-office at which his account stands, with an appli- 
cation in a prescribed form signed by him If he can- 
not write, he must attend the Post Office and affix his 
mark or seal to the form, to be attested by the signa- 
ture of a witnees Payment will then be made to the 
depositor, or to the person presenting the signed appli- 
cation and pass-book, and his receipt taken, tn all cases 
free of stamp duty, on the order for payment The 
payment of a withdrawl at a sub-office is subject to 
the condition that funds are available in the office If 
funds are not a variable, they will be obtained as soon 
as possible, and in such cases the depositor will be 
told on what day to come for the money, and on that 
day payment will be made, At a branch office payment 
cannot be made until an order of payment is received 
from the head office or sub-office to which branch 
office IS subordinate 

Commercial banks — The commercial banks 
have also found that it is a paying business to take in 
such deposits, however small they might be The 
advantages of such deposits to a bank are that a very 
small reserve is sufficient to meet demands on them, 
as, generally, a depositor is not allowed to withdraw 
more than a fixed amount, Rs, 500 to 1,000 in any one 
week Larger sums may be withdrawn after giving two 
or four weeks notice Moreover, some banks do not 
permit such accounts to be operated upon by means 
of cheques, so that the banker does not run any risk 
in connection with paying out cheques Interest is 
generally allowed on minimum monthly balances and 
not on daily balances Some banks, including the post 
office savings banks, allow interest on deposits received 
up to the fourth of a month, so as to enable those 
receiving small salaries to deposit their money and 
earn interest thereon. 
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Current deposits 

By taking current deposits, the banker under- 
takes to honour his customer’s cheques as long as his 
account is in credit. This obligation has already been 
noticed in the preceding chapter The customer has to 
pay for the stamps on the cheques if they are liable to 
stamp duty, but the cheque-forms as well as the pass 
book are supplied free of charge by the banker 

/Htoesi— Except in large cities most banks do not 
allow any interest on current deposits In cases where 
interest is allowed, amounts exceeding rupees one lakh 
are generally subject to a special arrangement Some- 
times, customers are required to maintain a minimum 
balance, failing which they have to pay bank charges 
either in the form of commission on the half-yearly 
turnover of the account or a certain sum of money 
every half year. 

Opening an Account. 

Before opening a new account, a bank should 
take the following precautions: 

(a) A banker should not open an account with 
a person unknown to him without first obtain- 
ing references from responsible parties as to the 
proposed customer’s integrity and responsibility. 
Omission to do this may have unpleaseant consequ- 
ences, not only for the banker concerned, but for 
other bankers and the general public also As a result 
of the failure to make the necessary inquiry, the banker 
might enable a dishonest person to obtain for fraudu- 
lent purposes, the possession of a cheque book and if 
such a person happens to be an undisclosed bankrupt, 
the banker might be placed in a difficult position by 
unwittmgly allowing such a person to operate on his 
account with the bank. 

(b) Every customer is expected to have read 
the rules of business of the bank and to confirm in 
writing his wiUmgness to comply with and be bound 
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by them before his account is opened He is required to 
supply his banker with one or more specimens of his 
signature and these are usually entered in a signature 
book maintained for the purpose by the bank How- 
ever, the modern practice is to have the specimen sig- 
natures on cards, which are indexed and filed in an 
alphabetical order Each customer’s full name should 
be wiitten in bold characters above his account in the 
ledger, his address and occupation should also be added 
Where the customer does not use his full name, or all 
his initials, the account should still be headed with the 
full name, and a note made of the manner in which 
the customer signs Where the customer is a limited 
company, the names of the directors and secretary 
should be given, and, in the case of a fund, society or 
committee, the names of the persons who are responsi- 
ble for the account Full names and addresses of all 
persons who are joint account holders or partners 
should be recorded in the ledger Particulars of all au- 
thorities to sign on our account and also of any cre- 
dits opened with other branches and banks for the en- 
cashment of the customer’s cheques, should be entered 
in the ledger against the heading If the customer is 
allowed to overdraw, the amount of the sanctioned 
limit and its expiry date should be duly recorded The 
object of recording these facts is to provide the ledger 
keeper with the information he is most likely to require 
when posting the ledger 

(c) In case a customer desires that his account 
be operated upon by another person, a mandate in wri- 
ting to that effect, as well as the specimen signature of 
the person in whose favour the mandate is given, 
should be obtained by the banker Power to draw and 
indorse cheques does not include power to accept bills 
or overdraw the account, it is, therefore, necessary 
that the customer’s instructions to his banker should 
specifically state so, if he wishes the banker to allow 
the person to overdraw the account. The banker should 
have notes of such instructions of his customers en- 
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tered on the ledger accounts of those customers 

(d) With a view to facilitate the receipt of 
credit Items paid in by a customer, bankers provide 
the customers with paying-in-slip books The right 
hand portion is retained by the bank and the count- 
erfoil IS returned to the customer only initialled by an 
officer of the bank 

(e) In the absence of a notice, explicit or implied 
the banker is not concerned with the question of the 
customer’s title to money paid in by him Money may 
be paid into a customer’s current account by a third 
person, which the banker is ordinarily bound to 
accept 

Special types of customers 

Minors account — A current account may be 
opened in the name of a minor and the banker runs 
no risk in dealing with him, as long as his account is 
m credit In view, however, of the fact that a contract 
with a minor is void, it is advisable to open the account 
in the name of his guardian. This will enable the 
banker to recover the amount of the overdraft which 
he may have granted even by mistake. 

Lunatics — No banker would knowingly open 
an account in the name of a person of unsound mind 
because that would easily involve him “in the diffi- 
culty of choosing between the risk of unjustifiably 
dishonouring the customer’s cheques, on the one hand 
and of being held to have debited his account without 
adequate authority on the other” However, a banker 
who discounts a bill duly drawn, accepted, or indorsed 
by a lunatic, can realize the money due thereon from 
him, unless it can be proved that the banker knew of 
the fact of the lunacy of the party at the time of dis- 
counting But when a banker comes to know of his 
customer’s lunacy, all operations on his account should 
be suspended, until the receipt of an order from the 
Court, or the definite proof of the customer’s sanity 

Drunkards — If a customer tenders when drunk, 
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a cheque for which he demands payment, the banker 
would be advised to have a witness to the signature 
and the payment of the amount 

Mamed women — A current account may be 
opened in the name of a married woman She has 
power to draw cheques and give a sufficient discharge 
and bona fide dealing with the account cannot subse- 
quently be questioned to the prejudice of the banker 
In the case of an overdraft the banker will have no 
remedy against her if she has no separate estate, and 
even if she has separate property such as stndhan, the 
property may be settled upon her m such a way that 
she can only use the income as it falls due and can 
neither touch the corpus nor the anticipated income 

A married woman cannot make her husband 
responsible for debts incurred by her, except in cases 
where she acts as his agent, or where she borrows for 
her necessaries or for the household. The husband, 
however, can escape liability, if he can prove that his 
wife was already well supplied with the necessaries of 
life or that he had forbidden her to borrow m his name 
Again, the banker should also keep in mind the fact 
that, in the case of an overdraft, he will have no per- 
sonal remedy against a mairied woman, as she cannot 
be committed to prison for non-payment of a judgment 
debt Looking to the difficulties with which making 
of contracts with a married woman is beset, a banker 
will be well advised not to entertain any married 
woman’s application for an overdraft, without very 
careful precautions to safeguard against loss. 

Trading coinpames and corporations — Where 
a company opens an account, the bank should ascertain 
as to who is authorised to draw cheques on the 
account under the Articles and Memorandum of the 
Company Usually at the time of opening the account 
the bank satisfies itself as to the persons entitled to 
draw on the account and obtain their specimen signa- 
tures The bank is only obliged to look into the arti- 
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cles and memorandum of the Company in order to 
find out the scope and authority of the persons dealing 
•with the Company’s account. It is not bound to en- 
quire into the regularity of the proceedings If a 
director has the authority under articles and memo- 
randum of the company to draw cheques on the com- 
pany's account, the bank will not be liable to the com- 
pany if It turns out that the cheque was in fact issued 
for a purpose other than that of the company or that the 
board of directors had by a resolution limited his auth- 
ority to draw cheques unless the bank has notice, ex- 
press or implied, of the same But the bank must 
scrupulously comply with the directions given at the 
time of the opening of the account Thus if the 
cheques on a company’s account are to be drawn by 
at least two directors, according to the directions given, 
and the bank negligently and contrary to directions 
pays cheques signed by one of them only or signed by 
a new director who has no authority to draw and as to 
whose authority the bank makes no enquiry, the bank 
would be liable to the company for the amount of the 
cheque unless the same is paid to the creditors of the 
company. In such a case the bank would pay the 
cheques at its own risk and should the cheques be 
drawn in favour of persons who are not the creditors 
of the company, the bank would be liable for the 
amount of the cheques 

Trust Account . — A trust account is constituted 
where a trustee or trustees open an account expressly 
as trustees and also where the trustee opens an account 
in his personal name but the bank is fixed with notice 
of the trust either by the very nature of the account or 
by express notice thereof A trustee cannot use the trust 
money for his own benefit for any purpose other than 
that of the trust. Hence if an account is opend by a 
trustee as a trustee, the bank has express notice that 
the funds are trust funds, and it should refuse to 
honour cheques by the trustee in his own favour or 
fpr any purpose alien to the trust if that is obvious ; 
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Otherwise it will be liable for conversion to the bene- 
ficiaries But difficulties arise where the trustee opens 
the account not as a trustee expressly In such a case 
a trust IS implied if the trust is obvious from the na- 
ture of the account e g , where the account is headed 
"Police Account”, or “School Account” But an acc- 
ount headed “Office Account” has been held not to 
imply any trust, for a man may divide his account into 
personal and office accounts If the money belonging 
to a trust account is drawn out and paid into the pri- 
vate account of the trustee the bank is liable to make 
good the money so drawn out A bank may also be 
held liable for wrongfully paying out trust moneys if 
It receives independent intimation regarding the trust 
where the trust is not obvious or the account is not 
an express trust account, and a bank cannot obtain 
protection by wilfully refraining from obtaining mfor- 
mation as to the true character of the account. But 
the bank is under no duty to scrutinise the purpose of 
every cheque drawn by a trustee and if it is other- 
wise regular it is bound to honour such cheque and it 
is not to be held liable for such pa3mient The bank 
is entitled to presume that the act of a trustee in 
drawing cheques for third parties is in the course 
the lawful performance of his duty and honour such 
cheques accordingly. 

Where there are more than one trustees, all the 
trustees must jointly sign a cheque drawn on the trust 
account unless the terms of the trust provide oth^- 
wise, and on the death of one of several trustees the 
bank must not honour cheques on the trust account 
drawn by the survivor or survivors unless otherwise 
provided by the terms of the trust. 

Partnership Account — ^ cheques on the part- 
nership account must be drawn in the name of the 
firm and in the absence of instructions to the contrary 
every partner has the right to draw on the partner- 
ship account in the name of the firm The very fact, 
that an account has been opened in the firm’s name i§ 
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evidence of authority of each partner to draw. In the 
case of death of one or more partners the surviving 
partner or partners may draw on the firm account 
But the modem practice is that on the death of a 
partner, the partnership account should be operated 
on only for the purpose of winding up the partnership 
and the bank should insist on opening a new account 
with the balance, if any, remaining of the old account. 

Executor's and Administrator's Account — 
Where an account is opend by the executor or admi- 
nistrator of a deceased person in respect of funds 
belonging to the estate of the deceased, such an acco- 
unt IS called the executor’s account or the adminis- 
trator’s account as the case may be A bank must 
not honour cheques drawn by an executor or adminis- 
trator for his own benefit or for purposes other than 
that of paying the debts and legacies of the deceased 
provided the bank has express or implied notice of the 
same. In this respect the liability of the bank is 
similar to that in relation to trust account. Where 
there are more than one executor or administrator, 
each can separately operate and draw cheques on the 
account unless they are forbidden to do so by the will 
of the deceased or the letters of admimstrations. 
Hence on the death of one of several executors or ad- 
ministrators, the bank may pay cheques drawn by the 
siuvivor or survivors and such a payment will exone- 
rate the bank. 

Agent's Account — Where an agent operates an 
account on behalf of his principal to the knowledge of 
the bank, the bank must see that the agent acts within 
the scope of his authority and does not misuse his 
position. Thus where the customer of a bank who 
was the agent of a company and was, according to the 
terms of the agency, bound to use the proceeds of 
drafts drawn on the principal for the purpose of pay- 
ing for the purchase made by him on his principal’s 
behalf, discounted some of thpse drafts with the bank 
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and paid the proceeds into his own account it was 
held that the bank was liable for conversion and was 
bound to pay the proceeds of these drafts to the prin- 
cipal company. So also where a person authorised un- 
der a power of attorney to draw cheques on the custo- 
mer’s account, drew and paid them into his own private 
account, the bank which paid and collected the cheques 
was held guilty of negligence and liable to pay the 
amount of the cheques to the customer since they had 
notice that the agent was using the principal’s money 
for his own purpose Similarly, where an agent autho- 
rised to operate on the principal’s account for seeking 
more profitable investment used the funds to adjust 
his own debts to the bank, it was held that the bank 
was not entitled to debit the principal’s account by 
such adjustment 

Joint Account — When an account is opend m 
the name of two or more persons jointly, it is called a 
joint account In the absence of any agreement cheques 
drawn on an ordinary joint account should be signed 
by all the parties in whose name the account stands. 
But by agreement the parties may stipulate that any 
one of them may draw on the joint account without 
the concurrence or signature of the other In case of 
death of any one of the parties, the bank is justified in 
allowing the survivor to draw any balance, standing to 
the joint account, even as between husband and wife, 
whether both or either one is entitled to draw 

Clubs, Schools etc - — Accounts are often opened, 
in the names of non-trading institutions such as clubs, 
schools, committees, funds, associations, etc It should 
be remembered that such bodies, if not incorporated, 
have no contracting powers or they have no legal per- 
sonality. They can neither be sued nor are the indivi- 
dual members of such institution liable for any over- 
draft, so long as the members signing the cheques do 
so in their respective capacity and not in their indivi- 
dual capacity. 
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However, if the account is opend in the form 
“R.N Gupta, account Hindu Club,” then Mr. Gupta 
can be held personally liable for the overdraft created 
by the drawing of cheques on this account. The 
banker having satisfied himself that the club committee 
etc , wishing to open an account is a properly incorpo- 
rated body, should ask for a duly authenticated copy of 
the resolution of the managing committee authorizing 
the opening of the account giving the necessary powers 
to a certain person or persons to operate upon the same. 
If the person authorized to operate upon the account 
of the club or association happens to have his personal 
account with the same bank, it must see that no club 
money should find its way into the personal account 
of the office bearer of the club. 

Baiikru'pts — When a customer gives notice to 
his creditors that he has suspended or is about to sus- 
pend payment of his debts, oi when he has filed in the 
court a declaration to the effect that be is unable lo 
pay his debts, a banker should stop all business trans- 
actions with him. The whole of the debtor’s property 
will be vested in the Official Receiver or in Presidency 
towns, in the Official Assignee who will administer it 
for the benefit of the creditors generally, the object 
being to protect the property from the debtor and also 
from any individual creditois who may seek to obtain 
preferential treatment. Special care should be taken in 
the case of undischarged bankrupts, who are subject to 
a number of disqualifications. 

Liquidators — Bankers should also be careful 
while dealing with persons appointed to wind up the 
affairs of a company A liquidator’s business is to 
realize the company’s assets and to collect any amounts 
Owing by the share holders. He has to apply the 
funds thus collected in payment of the company’s 
debts and distribute the balance, if any, among its 
shareholders. He has the powers to borrow money 
against the security of the company’s assets and to draw, 
accept, make and indorse bills and notes, in the name 
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and on behalf of the company In the exercise of any 
such powers, he is free from any personal liability 

Local Authorities — When a hanker is asked to 
open an account m the name of a local authority, he 
should satisfy himself as to the authorized method of 
dealing with its funds, the persons by whom cheques 
are to be drawn and all other relative questions The 
answers to these questions will generally be found in 
the special Acts constituting such bodies and it is there- 
fore necessary to refer to the relative Act when a 
request to open an account from such a body is received 
It must, however, be remembered that in allowing 
overedrafts to such bodies, a banker runs a great risk, 
as their borrowing powers are circumscribed and 
obscure 

Employment of funds. 

The profitable uses which bankers in India make 
of their funds, may be classified as follows 

(1) Call loans, and loans repayable at short 
notice, (2) Purchase of stock exchange securities, (3) 
Loans and advances, and (4) Discounts 

(1) Call loans and loans repayable at short notice — 
The cdl loans and loans repayable at short notice, re- 
present largely the amount lent to the money-market, 
the bill brokers and discount houses, and to a smaller 
extent to the members of the Stock Exchange “from 
account to account” In the leading money-markets of 
the world, the call money rates, namely, the rates for 
surplus money seeking employment for possibly a 
minimum period of twenty-four hours, are considerably 
lower than the bank rate In India, owing to lack of 
a well-organized money market, call money is some- 
times almost unlendable in the slack season, at any rate 
when treasury bills are not available. Consequently, 
in India the item of call loans and loans payable at 
short notice did not assume any great importance, 
although more business in such loans was done during 
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the period following the first great war than that pre- 
ceding It. 

'Purchase of stock exchange Bankers 

invest a fair percentage of their funds in first class 
exchange securities The more important of these 
securities are (i) public debts, for instance, when 
Government raises funds for irrigation, railways and 
other development schemes, (ii) semi- Government 
securities, such as port trust, improvement trust and 
municipal bonds and debentures; (in) railway securi- 
ties, which include shares, stocks, bonds and debentures 
of different kinds of railways, (iv) securities of the 
public utility companies, that is, companies engaged in 
the distribution of water, light, heat and that supply- 
ing the means of transportation and communications, 
and (v) industrial securities, which include all the 
securities, such as shares, stocks, bonds and debentures 
of companies, engaged in the production or distribut- 
ion of the large vaiiety commodties, and services used 
in modern life 

A banker must not invest haphazardly. Among 
principal qualities that go up to make an ideal invest- 
ment, the safety of the capital and the stability of the 
income are regarded as the most important ones 
Among the other factors which count are easy market- 
ability, reasonable freedom from burdensome taxes, 
exemption from care, stability of price, acceptable deno- 
mination and chances of capital appreciation. A banker 
must first look to the safety of his funds, as he cannot 
afford to lose the money he thus invests He also 
must make sure that the securities in which he invests 
his funds are easily saleable without appreciable loss. 
The investments which are popular with bankers, po- 
ssess the attribute of stability too A banker must also 
consider that his investments should bring him a fair 
and stable return on the capital outlay, although he 
should not look for the high yield which comparatively 
speculative securities are able to give. Therefore in 
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calculating the net yield, it is necessary to take into 
account the market price, the rate of interest the secu- 
rities carry, and the loss or gam, if any, at the time of 
redemption. 

Loans and Advances — In normal times the per- 
centage of funds invested by most of the banks in stock 
exchange securities is not very large, and therefore, 
they have to look to other profitable avenues besides 
those already mentioned, for the employment of their 
funds. Amongst these, are the granting of loans and 
overdrafts and discounting of commercial bills There 
IS no fundamental difference between the different 
forms in which bankers give accommodation to their 
customers 

The loans may be given with or without security 
Where loans are given on the security of mortgages in 
immoveable property, the ordinary law of mortgage will 
prevail Where loans are given on securities or nego- 
tiable instruments or other kmds of moveable property, 
the position of the bank is that of a pledgee It has 
the right to sell the goods pledged with it if the borro- 
wer fads to pay within the time fixed, or where no 
time bmit is fixed, after the expiry of the time within 
which he is required to repay by notice given by the 
bank fixing a reasonable time within which he is re- 
quired to pay 

“Safety first” should be the first guiding princi- 
ple of banker, so far as his advances are concerned, 
because the very existence of a bank depends on the 
safety of its outstandings, which should never, there- 
fore, be sacrificed to the profit earning capacity of its 
advances. Secondly, the banker while making advan- 
ces must see that the money he is lending is not going 
to be locked up for a long time which would make his 
loans and advances less liquid and more difficult to 
realise in case of emergency In fact, it is not the func- 
tion of the commercial banks to make loans which are 
more or less of a permanent nature It is also necessary 
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remember that a prudent banker must avoid investing 
all his funds in meeting the needs of any one industry 
or any group of industries for considerations of self- 
interest as well as the larger public good. Another 
important factor that will determine the decision of 
the banker whether or not to grant a loan, will depend 
upon the answer to the question whether or not he will 
get a fair return on his investment The difference 
between his borrowing and lending rates constitutes 
his gross profit and no banker ordinarily will think of 
an advance without a satisfactory margin of profit. 
Advances by banks. 

An Indian banker’s advances are generally either 
clean advances against personal credit with a second 
signature to the pronote, or against tangible or market- 
able securities, lodged or pledged with the lender The 
third class of loans, namely, clean advances against 
personal credit of the borrower only, which ‘are fairly 
common in western countries, is not favoured by 
bankers in India, who rather prefer promissory notes 
endorsed by shroffs, or managing agents of some com- 
panies 

Cash Credits: Advances by Indian Banks, gener- 
ally takes the following three forms, i e , cash credits, 
over-drafts and loans. A cash credit is an arrangement 
by which the banker allows his customer to borrow 
money upto a certain limit against either a bond of 
credit by one or more securities, or certain other securi- 
ties This is the most favourite mode of borrowing by 
large commercial and industrial concerns in India, on 
account of the advantage that a customer need not 
borrow at once the whole of the amount he is likely to 
require but he can draw such amounts as and when 
required. 

Ovei -drafts. When a customer requires tem- 
porary accommodation, he may be allowed to overdraw 
on his current account, usually against collateral 
securities From the customer’s point of view this 
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arrangement, like the cash credit, is advantageous as 
he IS required to pay interest on the amount actually 
used by him. The essential difference between cash 
credit and over-drafts, is, that the latter is supposed to 
be in the form of bank credit to be made use of occas- 
ionally whereas the former is used for long terms by 
commercial and industrial concerns doing regular bus- 
iness 

Loam — When a banker makes an advance in 
lump sum which cannot be paid wholly or partially with 
permission to its subsequent withdrawal it is called a 
loan If the customer repays the sum either wholly or 
partially and wishes to have subsequent accommodat- 
ion, the latter will be treated as a separate transaction 
to be entered into, if the bank agrees to do so 
and subject to such terms as the bank may like to 
impose 

The Indian Company Law requires that the ad- 
vances made by a registered company including the bank 
should be classified as secured and unsecured and 
shown separately in its balance sheet An unsecured 
loan IS one for which the banker has to rely upon the 
personal security of the borrower The chief basis of 
such transaction is the personal credit of the customer 
This will be a matter of enquiry for the banker before 
advancing the loan 

Loans without collateral securities 

In modern times it is only in very few cases 
that a banker would agree to loan money against per- 
sonal security of the borrower When a borrower is 
unable to give suitable collateral securities for secur- 
ing advances applied for by him, he is asked to get 
the guarantee of some other person, about whose 
credit the banker is satisfied 

The most important form in which bankers 
give accommodation without any collateral security, is 
the discounting of clean bills Bills discounted by 
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banks belong to one of the following categories : (a) 
clean bills , (b) documentary bills and (c) bills drawn 
under credit. 

Certain precautions are necessary in discount- 
ing the bills. In the first place, the banker should see 
riiat the bills he discounts, are genuine commercial bills 
and not in the nature of accommodation paper, as the 
former have the advantage of being backed up by 
goods, while the latter is without any real backing. 
For example, when a cloth merchant in Delhi buys a 
few bales of dhohes from a Bombay merchant, and, 
being unable to pay cash for this purchase accepts a 
bill drawn upon him by the Bombay merchant, he 
hopes to sell the goods and meet his acceptance with 
their proceeds Thus, the bill is backed up by actual 
goods — dhoUes. On the other hand, if the bill dis- 
counted is “kite” or accommodation paper, which si 
merely a means between the drawer and the acceptor 
of raising money, it will not have such goods as a 
backing. The proceeds of such a bill may be utilised, 
not in the actual purchase of fresh goods, but either 
in the payment of certain expenses or antecedent 
debts Although, it may appear to be difficult to diff- 
erentiate between the bills of one class from that of 
the other, the banker, generally, does not experience 
much difficulty in differentiating between the genuine 
bills and the accommodation paper The question 
which the banker has to put to himself, is, whether or 
not, the bill is likely to have been issued as the result 
of some actual commercial transaction between the 
drawer and the acceptor It should also be remembered 
that Bills given in payment of fixed assets such as 
buildings or machinery, should be avoided, as such 
bills cannot be regarded as liquid. Secondly, the ques- 
tion whether the banker should buy commercial paper 
bearing certain names depends not only upon credit 
of the parties, but also' upon the class to which the 
bills belong for acceptance The banker need not make 
thorough inquiries about the credit of the parties in 
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case of documentary bills to which documents of title 
to goods, such as bills of lading, railway receipts, in- 
surance policies, or invoices, are attached, particularly 
when the goods concerned are necessaries of life. In 
case of dishonour of such bills by the drawee, or m 
the event of any difficulty arising in connection with 
the realisation of the amount from the drawer, the 
goods can be sold and the chances of loss to the bank- 
er minimised. However, it must be remembered that 
such bills should not be purchased from parties whom 
the banker does not know well, as there are certain 
risks attached to the business. Thirdly, the banker 
has to satisfy himself regarding the credit of the draw- 
er, acceptor and other indorsers The banker should 
also see that the bill is complete in every respect and 
that it is duly stamped 

Guarantees as security for banker's advances — 
When banker’s advances are not secured by means of 
collateral securities and the personal security of the 
borrower is inadequate, guarantees play an important 
part. The need for this form of security arises not 
only when an applicant for loan cannot offer any tan- 
gible security, but also when the banker finds that his 
customer’s position is weakened or the depreciation in 
the value of the collateral security has resulted in leav- 
ing the banker’s advances inadequately secured. Con- 
tracts of guarantee have already been dealt with in an 
earlier chapter and may be referred to 

No banker will ordmarily accept the guarantee 
of a person of whose credit he knows next to nothing 
If a guarantee is to be of any real value, the banker 
should make the necessary inquiries about the charac- 
ter and financial position of the proposed guarantor as, 
if the guarantor’s financial status is unsatisfactory, the 
contract of guarantee is of no value. 

Usually, bankers require the guarantors to ex- 
ecute the guarantee in the bank manager’s presence 
It IS not admissible to allow the customer to take the 
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guarantee form away and himself obtain the signature 
of the guarantor thereto. This is, firstly, because the 
guarantor’s signature may turn out to be a forgery, or 
he may later on allege that he signed in ignorance of 
the nature of the document, and secondly, the guaran- 
tor when called upon to discharge his obligation, may 
putforth the plea that he signed under a misrepresenta- 
tion made by the man to whom the bank entrusted the 
document to obtain the guarantor’s signature 

In the case of loans secured by guarantees, the 
guarantor usually does not pledge any tangible security, 
but merely promises to pay the amount due from the 
principal debtor, if the latter fails to do so 

Advances secured by collateral securities. 

Bankers come across different types of securi- 
ties according to the locality in which they carry on 
their business. In large cities like Bombay, Calcutta 
and Madras which have much rich and upper middle 
class people the banker is called upon to make advances 
against gilt-edged and other stock-exchange securities 
In large industrial and manufacturing places the mills 
and factories require accommodation against stocks of 
raw materials and finished goods In the agricultural 
centres it is the agricultural produce which occupies 
the principal place among securities offered to bankers. 

Bankers usually secure their advances by stock 
exchange securities, bulhon, goods, documents of title 
to goods and immovable property. Sometimes, miscell- 
aneous securities, as for example, life policies, ships, and 
accounts receivable are accepted as securities for bank- 
er’s advances. When loans are given on the security or 
mortgages in immoveable property the ordinary law of 
mortgage will prevail. Where loans are given on sec- 
urities or negotiable instruments or other kinds of mo- 
veable property the position of the bank is like that of 
a pledgee It has the right to sell the goods pledged 
with It if the borrower fails to pay within the time 
fixed or, where no time is fixed, after the expiry of 
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the time within which he is required to repay 
by a notice given by the bank fixing a reasonable 
time within which he is required to pay. 

Where a loan given by a bank is secured by 
documents of title e.g , a railway receipt or a bill of 
lading, the bank acquires the rights of a pledgee in 
respect of the goods to which the documents refer and 
does not lose such rights by parting with the custody 
of the documents or by entrusting them to the borro- 
wer or his agent for the special purpose of dealing co- 
veniently with the goods for collecting them from 
the Port Trust and putting them into the bank’s 
godown If the borrower commits a fraud by obtaining 
further advances from other persons on the security 
of the same documents while they are given to him 
by the bank for such speaal purpose, the bank’s title 
to the goods will not be affected by the interests of 
these other persons so defrauded even though such 
fraud would not have been committed but for the bank 
parting with the custody of the documents But the 
bank will not be protected where it parts with the 
custody of the documents or carelessly leaves them 
with the borrower for no such special purpose and an 
innocent third party is defrauded thereby 

If the borrower has no title or a defective title 
to any security or document of title, or moveable pro- 
perty on the security of which a bank advances a loan, 
the true owner can recover such security or docum^t 
or moveable property from the bank or hold it liable 
for damages for conversion in case it has disposed of 
or dealt with the same except in the following cases. — 

(a) Where the borrower as a mercantile agent 
of the owner has obtained possession of the security, 
goods or document with the consent of the true owner 
and pledges the same to the bank which accepts tlmm 
in good faith and without notice of the want of autho- 
rity of the borrower 

(b) Where the borrower having sold the goods 
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or security continues to be in possession of' the goods 
or security or the documents relating to the goods 
and pledges the same himself or through a mercantile 
agent to the bank which receives the same in good 
faith and without notice of the previous sale 

(c) Where the borrower, having bought or 
agreed to buy the goods or security, obtains possession 
of the goods or documents relating thereto or the 
security before paying the price thereof and pledges 
the same himself or through his mercantile agent to 
the bank which receives them in good faith and with- 
out notice of the seller’s lien for the unpaid price. 

(d) Where the borrower obtains possession of 
the goods or security under a voidable contract e g. 
one tainted by fraud or duress and pledges the same 
before the contract has been rescinded by the true owner 

and the bank receives the same in good faith and 
without notice of the defect in the borrower’s title. 

(e) Where the true owner is estopped by his 
conduct from disputing the title of the bank: 

Where the bank accepts a negotiable instrument 
payable to bearer as security for a loan, the bank 
becomes a holder in due course to the extent of its hen 
and can realise its dues by sale or negotiation of the 
instrument and retain the same as against the true 
owner whether the borrower had any title in the inst- 
rument or not. Where, however, the bank accepts a 
negotiable instrument, payable to order as security for 
a loan the bank will become a holder in due course, if 
the bill is indorsed in its favour, to the extent of its 
hen unless the indorsement of the borrower or some 
other previous indorsement Is forged. Where the 
indorsement is forged the bank will be liable to the 
true owner unless the bill came into the possession of 
the borrower under any one of the circumstances 
mentioned above so as to estop the true owner from 
disputing the title of the bank. 
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Payment of drafts 

Banker’s draft is an order addressed by one bank 
to another or by one office of a bank to another office 
of the same bank to pay a specified sum to the 
payee named or his order. But a branch office of a 
bank cannot issue a draft payable to bearer on demand 
on the Head office or another branch of the same bank 
and vice verm Hence drafts between two branches 
or a branch and head office of the same bank must be 
issued payable to the payee or order Where any such 
draft drawn by one office of a bank upon another 
office of the same bank for a sum of money payable to 
order on demand, purports to be endorsed by or on 
behalf of the payee, the bank is discharged by payment 
m due course. The bank will not be liable if it pays 
on a forged indorsement so long as the indorsement is 
regular and theie is nothing to suggest any suspicion. 
Such drafts cannot be regarded as cheques since the 
drawer and the drawee are in law the same. Hence 
they cannot be crossed But the protection against 
liability for payment on forged endorsements as indic- 
ated above makes haidly any difference for the bank as 
to whether they are crossed or not Even if such a 
draft bears any crossing the bank must pay it across the / 
counter on presentment provided it is duly endorsed \ 
If the bank refuses to pay the holder, the bolder can/ 
sue the bank either as a drawer of bill or a maker of! 
promissory note 

Drafts drawn by one bank on another are to be 
regarded as cheques and the law relating to their pay- 
ment by the drawee bank is the same as in the case of 
cheques Such cheques may be crossed and if so they 
can be paid only when presented by a bank. 

Payment of bills of exchange accepted payable at' a 
banker’s 

Where a customer accepts a bill payable at his 
banker’s it constitutes an authority to the banker to 
pay It at maturity and if no funds are available, amounts 
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to a request for an overdraft, and the banker is under 
no obligation to pay the bill, even though he has suffi- 
cient funds in hand. The bank can charge the amount 
of the bill on the customer if the bill is payable to 
bearer and the bank pays the bearer in due course. A 
bill of exchange is payable to bearer if it is constituted 
to be so or endorsed in blank or if the payee is ficti- 
tious. But if the acceptance of the customer is forged 
the bank cannot charge the customer with the amount 
of the bill on the same principle as that by which a 
customer cannot be charged with the amount of cheque 
to which customer’s signature has been forged unless 
the customer is precluded from denying his signature 
by estoppel or adoption A bank is also not entitled 
to charge the amount of the bill on the customer if the 
bill if payable to order and payment has been obtained 
on forged endorsement of the payee’s name if the pay- 
ment has been made in due course The law protects 
a bank only when it pays the bearer the bill in due 
course and m the case of no other bills Hence it is 
safe for a bank to insist on bills payable to order being 
presented through the bank for payment. 

Collection of cheques. 

One of the principal duties of a bank is to 
collect cheques drawn on other banks and paid in by 
its customers for collection. While discharging this fun- 
ction it IS known as the collecting bank as distinguished 
from a drawee bank on which the cheques are drawn. 
As such agent’s duty is to present any cheque paid 
in by its customer, for payment with reasonable dili- 
gence 1. e within a reasonable time It has been held 
that the reasonable time in presenting the cheques 
would be within one day after the receipt thereof 
where the cheque is drawn on a bank in the same place 
or forwarding or presenting it on the day following the 
receipt thereof, where the cheque is drawn on a bank 
in an other place After the expiry of a reasonable time 
the customer paying in the cheque for collection is en- 
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titled to presume that the cheque has been collected 
and the proceeds therefor have been credited to bis 
account The customer can, therefore, draw a cheque 
for an amount not exceeding the amount to be collec- 
ted after the expiry of such reasonable time If the 
bank has failed to collect the cheque in the meantime. 
It cannot dishonour the cheque on the ground of shor- 
tage of funds, for there would not have been any shor- 
tage had it fulfilled its duty in collecting the cheque 
promptly If it dishonours the cheques on this ground 
the customer can recover damages for wrongful disho- 
nour. If the bank makes delay in presenting the 
cheque, the bank will also be hable to the customer for 
any other loss which the customer may sustain by 
reason of such delay It should be noted, however, 
that where the collecting bank forwards the cheque 
drawn on a bank in another place for collection, it may 
be forwarded at either to its own branch or to an agent 
in that place In that case the branch or the agent 
has one day after the receipt of the cheque in which 
to present the cheque and the reasonable time will not 
expire after one day after the receipt of the cheque by 
the collecting bank, but after one day after the receipt 
thereof by such branch or agent But the collecting 
bank will be liable in case of delay in presentoent by 
such branch or agent Presentment need not be actual 
presentment on the drawee’s bank but presentment by 
a recognised clearing house or by post is sufficient 
A non-clearing bank may present through a clearing 
bank 

W^hen a cheque paid to a collecting hank is dts- 
honoured on presentment, the collecting bank 
give due notice of dishonour to the customer The 
bank usually conveys the notice of dishonour by re- 
turning the cheque to the customer which is deerned 
a sufficient notice of dishonour, if the customer has 
endorsed it The bank can also debit the customer 
with the amount of the cheque if it credited his acco- 
unt with the amount prior to collection 
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As already stated, a customer can draw cheques 
on the amount of cheques paid in for collection only 
after the expiry of a rasonable time necessary for the 
bank to collect cheques and complete the necessary 
book keeping entries. What will be the reasonable 
time after which the customer will be entitled to draw 
against a cheque paid in for collection is to be decided 
by the facts and circumstances of each case. For in- 
stance, more time will be necessary for a Delhi bank to 
collect the proceeds of a cheque drawn on a Bombay 
bank and to make them available for the customer than 
will be the case when the paying or drawee bank is a 
Delhi bank. Where, however, a customer is credited 
with the amount of a cheque paid in for collection 
prior to the receipt of payment in respect thereof, 
the customer is at once entitled to draw on it, al- 
though the bank is entitled to debit the amount if the 
cheque is subsequently dishonoured on presentment. 

Liability of a collecting bank to third parties — 
A collecting bank incurs liability to a third party who 
is the true owner of the cheque in case the customer 
on whose behalf it collects the cheque happens to have 
no title or defective title therein. The true owner 
has only to prove that the customer on whose behalf 
the collecting bank was acting was not the true owner 
and had no reason to receive payment in respect of 
the cheque. Such a situation arises where the custo- 
mer obtained the cheque from the drawer or holder 
by means of fraud or offence or where he obtained 
some by endorsement or delivery from a person who 
so obtained it unless he is the holder in due course or 
the person from whom he obtained it was himself the 
holder in due course. But even the holder in due 
course acquires no title where he obtains the cheque by 
virtue of a forged indorsement by the thief or forger 
Thus in all cases except theft or forgery a bona fide 
holder for value without notice will acquire a valid 
title as against the true owner. In case of theft the 
holder in due course will not acquire the valid title 
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unless the cheque has been perfected so as to be trans- 
ferable by mere delivery, e g when a cheque is payable 
to bearer or endorsed in blank But in the case of for- 
ged endorsement or forged cheque, the cheque is never 
perfected. Forgery cannot confer title even to holder 
in due course In collecting uncrossed cheques the 
Bank is liable to the true owner for the value of the 
cheque if the customer has no title or a defective 
title thereto. The liability arises in conversion which 
means a civil wrong or tort consisting of depriving a 
true owner of his property But in the case of cross- 
ed cheques a collecting bank enjoys certain amount of 
protection, for the law lays down, as already indicated, 
that a banker who in good faith and without negli- 
gence receives payment for a customer of a cheque cro- 
ssed generally or specially to himself shall not, in case the 
title to the cheque proves defective, incur any liability to 
the true owner of the cheque by reason of only of hav- 
ing received such payment A banker is to be deemed 
to receive payment of crossed cheque even if he cre- 
dits the customer’s account with the amount of the 
cheque before receiving payment thereof It is clear 
that this protection is only limited and a collecting 
bank will be protected only if it brings itself withm 
the following conditions, viz (1) that it should act 
in good faith and without negligence in collecting the 
cheque, (2) that it should receive payment for a cus- 
tomer as a mere agent and not of its own right 
holder, (3) that the person for whom it acts mus^®, ® 
Its customer, and (4) that the cheque should be c^ 
ed generally or specially to the bank ross- 

Bank's habihty as a 'holder m due course ' — As 
has already been stated, except in the case of forged 
indorsements and theft of a cheque not perfected (*. e 
a cheque which has to be indorsed for negotiation) a 
holder in due course acquires a valid title Hence 
where there is no question of forged indorsement a 
collecting bank may escape liabihty if it can establish 
?in independent title to the disputed cheque as a holder 
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in due course excepting where the cheque is crossed 
“not negotiable”. Thus a bank collecting a bearer che- 
que can escape liability if it is a holder in due course 
but a cheque crossed “not negotiable” cannot be obt- 
ained by a bank as a holder in due course since such a 
cheque cannot be negotiable and the bank cannot escape 
liability on that ground The bank will be regarded as 
a hoder in due course in the following cases, (a) where 
the bank pays cash for the cheque over the counter, (b) 
where the cheque is paid in expressly in reduction of 
an overdraft, (c) where the cheque is paid in on express 
condition of being at once drawn against, and is so 
drawn against, (d) where the cheque is paid in subject 
to a hen in favour of the bank, (e) where an uncrossed 
cheque is paid in and credited as cash at once. If a 
bank becomes a holder in due course of any cheque 
paid in for collection as in any of the above-mentioned 
cases, it has all the rights of such holder and can sue 
the parties to it, namely, the drawer and all the subse- 
quent indorsees in its own name in case the cheque is 
dishonoured on presentment 
Collection of bills of exchange. 

A bank is not under any duty to collect bills of 
exchange for its customers But if it undertakes to 
collect a biU for customer, it must present the bill for 
acceptance and payment m accordance with the law 
already stated and to give notice of dishonour to the 
customer in case the bill is dishonoured. This is nece- 
ssary in order to enable the customer to give notice of 
dishonour within a reasonable time to the parties he 
wants to make liable thereon. As the holder of a bill 
must give notice of dishonour of the parties he wants to 
make liable within a reasonable time and in default 
may not be able to hold such parties liable, the bank 
will be liable to the customer for any loss he may in- 
cur as a result of the bank failing to present the bill 
and to communicate notice of dishonour in due time 

A bank which collects a bill for its customer, to 
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which the customer has no title, is liable to the true 
owner for conversion. It does not enjoy the protec- 
tion which IS available to it in the collection of crossed 
cheques But where the bank becomes a holder in due 
course of bills given to it for collection, it will not be 
liable to the true owner excepting in the case of forged 
indorsements A bank will become a holder in due 
course of a bill payable to bearer by the mere delivery 
thereof provided (a) the bank pays cash across the coun- 
ter, or (b) the bill is given expressly in reduction of an 
overdraft, or (c) the bill is given on express condition 
of Its being diawn against at once or (d) the bill is paid 
in subject to the bank’s hen or (e) the bill is discoun- 
ted In the case of a bill payable to order the bank 
will be a holder in due course if it is indorsed to the 
bank and paid in under any one of the conditions men- 
tioned above. 

Collection of banker’s drafts. 

Drafts drawn by one office of a bank on another 
office of the same bank are not cheques since the dra- 
wer and the drawee are, in the eyes of law, the same 
person They cannot, therefore, be crossed and even 
if they aie crossed, the bank collecting them for custo- 
mer would not enjoy the protection which would be 
available to it, if they were crossed cheques Hence a 
collecting bank leceiving payment in respect of such 
drafts for its customer who has no title to them, would 
be liable to the true owner for conversion But a draft 
drawn up by one bank on another is a cheque and may 
be crossed and dealt with as such. Therefore, a collec- 
ting bank receiving payment in respect of a crossed 
draft drawn by one bank on another would enjoy the 
same protection as against the true owner as would be 
available to it m the matter of collecting crossed che- 
ques 

Letters of Credit and Documentary Bills 

A letter of credit is a document addressed to a 
specified person or generally by a bank requesting the 
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addressee, where he is specified, or any person to whom 
It may be presented, where the addressee is not speci- 
fied, requesting him to make payments or advances or 
extend credit (such as allowing the facility to draw 
cheques) to the person to whom the letter is granted 
upto a specified amount or intimating him that the 
grantee of the letter is authorised to draw bills of exch- 
ange on the bank upto a specified amount. Where the 
addressee is specified the letter is ‘SpectaV and where 
the letter is addressed to any one to whom it may be 
presented it is, ''general' or 'open'. The letter is generally 
addressed to an agent of the bank or to a bank at ano- 
ther place. Letters of credit play a very important role 
in financing international trade and commerce and 
obviates the necessity fora customer, carrying on trade 
between different countries or places, to keep his 
funds tied up in different places. 

Where the letter is a request to pay money or 
extend credit to the grantee, the bank becomes liable 
to the party so paying or extending credit on the pro- 
duction of the letter. If the letter is special only, the 
addressee can act on the letter and no one except the 
addressee can make the bank liable by acting on it. But 
if the letter is general, no one acting on it may make 
the bank liable. 

Where the letter simply contains an authority 
to the grantee to draw bills of exchange on the bank 
upto a specified amount, it is meant to be shown 
third parties conveying the intimation to them that 
there is a binding contract whereby the bank will 
accept the bills of exchange drawn on it by the grantee 
up to the specified amount. If any person acts on the 
letter, eg. by discounting the bill drawn by the grantee 
and paying for it, he can force the bank to accept and 
pay for it Where a bank grants a letter of this kind 
to a customer, the letter usually provides that the 
customer can draw bills only against the actual ship- 
ments of goods, bills of lading or other documents of 
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title and that the acceptance of bills drawn by the 
customer is conditional upon the forwarding of such 
titles to the bank Any person presenting a bill, drawn 
by the customer on the authority of such a letter, to 
the bank for acceptance, must, therefore, see that the 
documents of title reach the bank before the time it 
is called upon to accept, for, otherwise, the bank will 
not be liable to accept the bills so presented without 
the documents A letter of ciedit with a condition ab- 
out documents is called a '"documentary letter of credit" 
If such a letter of credit describes the goods against 
which the bills are to be drawn, the bank is not bound 
to accept the bills if the goods shipped do not corre- 
spond exactly with the description given in the letter 
whether they are considered to be the same in the 
market or not 

A person who acts on a documentary letter of 
credit, e g. one who discounts the bill drawn by the 
customer and receives the documents or an indorsee 
from him, does not require any right or title to the 
goods to which the documents relate His right is 
against the bank and the drawer personally But the 
bank acquires a hen and the right of a pledgee over the 
goods on Its acceptance of the bill and the receipt of 
documents So if the customer fails to pay for the bill 
at maturity after the bank’s acceptance and the bank 
has to pay the acceptance, the bank may realise the 
amount of the bill paid by it by selling the goods. But 
it seems that before selling the goods, the bank should 
give notice to the customer to pay the money within 
a reasonable time and if the customer makes the fault, 
the bank may sell the goods and realise the amount 
paid 

Letters of credit are not negotiable. Therefore, a 
person who pays money or extend credit to any one 
other than the grantee of the letter, cannot recover 
the money so paid from the bank which issued the 
letter. If the grantee has paid or deposited money with 
the bank which issued the letter for obtaining it, he 
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may recover any money paid wrongly or mistakenly 
by the issuing bank to any other person who might 
have obtained or used the letter by fraud or any other 
offence. 

Letters of credit which are issued to travellers 
in foreign countries, are usually of the following 
varieties, namely, (1) circular letters of credit, (2) cir- 
cular notes and (3) traveller’s cheques 

A ‘‘circular letter of credit' is usually in the form 
of a request by a bank to its agents and correspondents 
in foreign countries to honour the cheques and drafts 
of the grantee up to a specified amount which the iss- 
uing bank undertakes to honour on presentation. 
These letters are obtained either by paying or deposit- 
ing cash to the issuing bank or giving a guarantee for 
the payment of the amount of cheques or drafts which 
the issuing bank undertakes to honour. A circular 
letter of credit is known as a 'guarantee letter of credit' 
where it is obtained by the grantee by furnishing gua- 
rantee for the amount, A 'circular note' is akin to a 
circular letter of credit excepting that it is generally 
for a certain round sum in the currency of the country 
of the issuing bank and is accompanied by a letter of 
indication ‘Traveller's cheques' are akin to circular no- 
tes and are current for a fixed period and are 
always signed by the holder at the time of issue and 
signed again in the presence of the person who is requ- 
sted to pay at the time of payment. 

Discounting Bills. 

Apart from collecting and paying bills on behalf 
of customers, one of the most important functions 
of a modern bank is the discounting of bills bro- 
ught to It by a customer or anyone else. In performing 
this function the bank renders most valuable service 
to the commercial world at large The following exam- 
ple will illustrate it. A exports 100 bales of wool of 
the value of Rs. one lakh from Delhi to B in London. 
Between the date on which he consignes the wool and 
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the date on which it reaches B and payment is realised 
thereon, a long time may elapse during which A’s 
money will be locked up without any chance of bemg 
invested in further business. A might have to sit idle 
during this time unless he has sufficient funds at his 
disposal To obviate this difficulty A draws a bill of 
exchange on B for Rs 1 lakh payable at sight or after 
sight, as soon as the goods are shipped He then goes 
to his bank with the bill and bills of lading and other 
documents evidencing the consignment of the goods 
The bank, if satisfied with the genuineness of the bill, 
discounts the bill by paying A the amount of the biU 
less a certain sum which is known as the discount 
charge or the rate of discount, and after returning the 
bill of lading and other documents The bank then 
sends the bill either to its branch or to its agent in 
London along with the bill of lading and the other do- 
cuments for presenting it to B for acceptance or pay- 
ment where no acceptance is necessary On present- 
ment of the bill to B, B takes the bill of lading and the 
other documents which alone would give him the right 
to take delivery of the goods after accepting the bill 
or paying for the same as the case may be 

A bank is said to discount a bill when it takes a 
bill at once as a transferee for value Where the bill 
IS negotiable by mere delivery e g when it is payable 
to bearer, the bank becomes the holder in due course 
by discounting the bill, even without the endorsement 
of the customer, if it takes the bill without notice of 
any defect in the customer’s title, if any, and it can sue 
the drawee or acceptor or the drawer of its own right 
But if the bill IS payable to order it can be negotiated 
only by indorsement and delivery and without the 
indorsement of the customer the bank will merely be 
a transferee for value and not a holder in due course 
The difference between a transferee for value and hol- 
der in due course is that a transferee cannot issue on 
the bill in his own name, nor can it negotiate it to a 
third party until die transferor indorses the mstrument. 
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The right of the transferee is like that of an assignee 
of the ordinary chose-in-action and if he has paid value 
for the transfer he acquires the right to compel the 
transferor from whom he has taken the instrument to 
pay his indorsement which may be enforced by suit if 
the transferor refuses to do so. 

When a bank receives a bill from a customer it 
is a question of fact in every case as to whether the 
bill is taken for collection or as security for a loan or 
overdraft or for discount. Where the bank receives 
the biU for collection, the bank does not become a 
holder m due course or transferee for value and it 
remains hable to the true owner of the bUl in case the 
customer's title to the bill proves defective. But even in 
the case of a biU paid in for collection, the bank will not 
be liable to the true owner after it becomes the holder 
in due course in respect of the bill unless the bill has 
been negotiated by forged indorsement Where, 
however, a bank receives a biU from a person who is 
not a customer, the presumption is that the bill has 
been discounted. A bank becomes a holder in due 
course of a bill discounted by it by the mere delivery 
thereof, if it is payable to bearer and by delivery and 
indorsement if it is payable to order provided it has no 
notice of any defect in the tide of the person paying 
in the cheque. If the bank is the holder of a bill in 
due course it wHl not be liable to the true owner if 
the transferor’s title pro^'es defective except in the case 
of forged indorsement by the transferor or someone 
from whom the customer took the bill. But the bank 
will be liable to the true owner if it discounted the 
biU payable to order without a proper endorsement; 
for in such a case, the bank will be a mere transferee 
for value or assignee and not a holder in due course 
and an assignee takes the consignment subject to all 
defects in the tide of the assignor. 

In the case of dishonour of a biU discounted by 
a bank for its customer, they car debit the customer’s 
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account with the amount of the bill, where the custo- 
mer’s indorsement is on the bill Where the customer’s 
indorsement is not on the bill, the bank cannot debit 
the customer’s account and has to proceed with the 
ordinary remedies of transferee for value 

A bank cannot also retain moneys due to a cus- 
tomer as a cover against and m anticipation of, the 
risk of any bill discounted for the customer being 
dishonoured on maturity. It seems, however, that 
the bank can do so in the event of the customer’s 
insolvency before the maturity of the biU The reason 
appears to be that in the event of the customer’s in- 
solvency all the properties and assets of the customer 
will vest in the Official Assignee or Receiver as the 
case may be including the moneys m the hands of the 
bank subject to the hen of the latter, if any, existmg 
at the moment But the bank has no hen on the 
moneys for any prospective dues which the bank may 
have in case the bill is dishonoured at matunty If the 
money is handed over to the Official Assignee or 
Receiver and then the bill is dishonoured, the bank 
wih have nothing to claim a hen on after the disho- 
nour of the bill. Therefore, it seems reasonable that in 
such a case the bank may retain a sufficient sum to 
cover against any prospective loss which may be 
caused by the dishonour of the bill. 

Safe custody of valuables 

As aheady stated, the posiuon of a banker 
accepting deposits of property or valuables for safe 
custody IS like that of a bailee. As such he is bound to 
take as much care of the goods deposited with him as 
a man of ordinary prudence would, under similar cir- 
cumstances, takp of his own goods of the same descrip- 
tion In tile absence of any such contract, his liabihty is 
not like that of an msurer as to make him liable to the 
owner for any loss or damage to the goods. If he takes 
the amount of care mentioned above he will not be 
hable for the loss, destruction or deteriaortion of the 
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goods unless he agrees to accept for value any higher 
liability at the time of deposit. An acknowledgment 
of the banker that he received the goods for “safe cus- 
tody” does not make his liability any the higher. He is 
not also liable for the criminal act of his employees for 
which there was no ground for anticipating. If he 
knowingly employs a dishonest person he would be 
answerable for the latter as in employing such a person 
he cannot be regarded as exercising the amount of care 
which is required of him. He would also be liable to 
the owner if he delivers the goods to a wrong person. 
This would be so if he is not negligent and the goods 
are obtained from him by means of an order to which 
the owner’s signature has been forged That is why the 
bank is entitled to refuse deliver}’^ of goods and retain 
them until he is satisfied about the identity of the 
person or the genuineness of the order requiring 
delivery where the bank is suspicious about such 
identity or genuineness. 

The banker’s lien. 

A banker may, in the absence of a contract to 
the contrary, retain, as a security for a general balance 
of account, any goods deposited with him by a custo- 
mer if the customer is indebted to the bank on such a 
general balance of account This right to retain the 
property of another for a general balance of account is 
known as a general hen as opposed to a particular hen 
e g , that of an artificer for his charge on account of 
labour employed or expenses bestowed upon the ident- 
ical property retained This general hen was originally 
established in England, as regards bankers and others, 
as a proved usage of trade and at once became a part 
of the law of merchant as judicially recognised A 
banker’s lien extends to all bill and cheques paid in for 
collection and to all securities deposited with the ban- 
ker by a customer (including share certificates, a pay 
order, a policy of insurance, and a lease) or by a third 
person on a customer’s account and to money paid in 
by or to the account of a customer, unless there be a 
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contract, express or implied, excluding the hen An 
agreement excluding the general lien may be expressly 
provided for or may be implied as when securities are 
paid in to secure overdrafts upto a specified limit In 
such a case the bank cannot claim a hen for any amo- 
unt exceeding the limit. Similarly, he cannot claim a 
lien on cheques or bills which are paid in specifically 
for providing funds to meet cheques drawn by the 
customer or bills accepted by the bank on behalf of the 
customer, for the bank received such cheques or bills 
for a specific purpose which impliedly excludes the 
general lien. But it seems that the banker’s lien will 
attach to securities paid in for a specific purpose e g , 
to secure an overdraft or to meet a particular cheque if 
they remain with the bank after such overdraft or 
cheque has been paid off, though doubts have been 
expressed whether the bank can claim a hen on the 
securities in such a case 

Where bills or cheques are paid into a bank, a 
question arises whether the bank receives them as an 
agent of the customer o r as a transfeiee which makes 
It a holder in due course We have already seen und- 
er what circumstances the bank will be regarded as a 
transferee If the bank leceives them as a transferee no 
question of lien arises, for the bank is entitled to the 
whole of the proceeds But if the bank receives them 
as an agent of the customer, it has a hen on them to 
the extent of the customer’s indebtedness to the bank, 
if any. But where the bank has a hen it becomes a holder 
in due course in respect of cheques or bills or a promi- 
ssory note payable to bearer to the extent of the lien 
and in such a case the bank can sue for the whole 
amount of the bill or cheque in case it is dishonoured, 
holding any surplus over the customer’s indebtedness 
for the customer 

A bank receiving a cheque or bill or note from 
a customer must present it for acceptance or payment 
whether it claims a hen in respect thereof or is a trans- 
feree for value thereof, 
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In the absence of an agreement to the contrary 
whether express or implied, a banker is entitled to 
combine all the different accounts kept by the custo- 
mer in the same right not in different capacities 
as when he has a personal account and another as a 
trustee), whether deposit or current, or whether at the 
same branch or different branches, and to exercise his 
lien on the resulting balance. 

In order to be entitled to claim a lien the bank 
must receive the securities or bills on which the lien is 
claimed as a banker acting in the course of banking 
business. Thus the bank cannot claim on securities or 
valuables deposited with it for safe custody for it 
receives them not as a banker but as a bailee. Nor can 
the bank claim a lien on title deeds casually left at the 
bank after a refusal by it to advance money on them. 

The banker’s hen is not like the ordinary lien 
which is only a positive nght It gives the banker the 
right of a pledgee so as to enable him to sell the nego- 
tiable instruments or securities on which he has the 
lien in case the customer fails to repaj' his debts with- 
in the time fixed or where no time is fixed after a rea- 
sonable notice to the customer to pay and the failure of 
the customer to pay within the time fixed by the notice. 



CHAPTER VIII 

PARTNERSHIP 

Partnership defined 

A party may trade and enter into contracts by 
himself or he may associate with himself others A per- 
son IS not obliged by law to transact business solely 
by himself He is permitted, for the purpose of having 
labour, capital and skill joined in one enterprise, to com- 
bine with others Where a person joins with himself 
one or more persons for the purpose of transacting bu- 
siness as a unit, the firm composed of the two or more 
persons thus joined is called a Partnership. 

A ‘partnership’ is thus defined as the relation 
between persons who have agreed to share the profits of 
a business carried on by all or any of them acting for 
all Persons who have entered into partnership with 
one another are called individually “partners” and colle- 
ctively “a frim”, and the name under which their busi- 
ness IS carried on is called the “firm name”. The defini- 
tion of ‘partnership’ thus contains three elements. 

(1) there must be an agreement entered into 
by all the pesons concerned, (2) tlie agreement must 
be to share the profits of a business, and (3) the busi- 
ness must be carried on by all or any of the persons 
concerned, acting for all. 

There must be an agreement between "'persons'' - 
Partnership is a relation which subsists between persons 
Hence, strictly speaking, there cannot be a partnership 
when the relation subsists between persons and firms 
or firms and firms As one firm cannot be a partner in 
another firm, if these firms agree to combine their pro- 
perty, labour or skill m some business, they cannot be 
considered to be partners But a firm is nothing but an 



PARTNBRSHrP 


association of individuals, and when such an association 
under a firm name enters into partnership with another 
individual or another association of individuals, it is 
not the aggregate that combines with the individuals 
but the individuals composing that aggregate. Hence a 
partnership between a firm and an individual is in law a 
partnership between the individuals who compose the 
firm and the individual. Similarly, when one firm enters 
into an agreement of partnership with another, all the 
individual partners of the two firms become partners 
individually in the new firm, and partners as indivi- 
duals may be partners in another firm by the use of 
their firm name, 

A jomt Hindu faintly cannot be a partnership 
of Itself, nor can two joint families be brought into 
relation with one another by an agreement to be a 
partnership. But there can be a partnership between 
the managing member of one joint family and the 
manager of another family, the partnership being bet- 
ween two persons and not between the families. 

Under the Mohammadan law, the moment a 
wakf IS created all the rights of property vest in the 
Almighty and the Mutwalli is merely a manager having 
no vested right in the wakf property A non-personal 
being such as the Almighty is, is obviously not in a 
position to enter into relationship with material 
persons for the sharing of profits of a business and 
therefore any paitnership which purports to exist 
with a wakf as a partner can be no partnership in 
law. 

To constitute •partnership there must be business 
— The expression “business” includes every trade, 
occupation and profession A, B and C buy a few 
houses together as joint owners They collect the rent 
and share it between themselves. The relation between 
A, B and C is not one of partnership, for there is no 
business with which they are associated It is true that 
as man may be “busy” in managing his own property, 
collecting rent, supervising repairs, planning improve- 
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merits, etc , and this may be his only “occupation”, but 
It does not always follow that this is a “business”, so 
that if two co-owners were so engaged they would not 
necessarily be partners 

There must be an agreement to sha^e profits — To 
constitute ‘partnership,’ the business must be carried 
on with a view to sharing its profits Hence a society 
for religious or charitable purposes is not a partner- 
ship It IS not essential to constitute a partnership 
that the partners should agree to share the losses The 
element of sharing losses may be regarded as consequ- 
ential upon the sharing of profits Receipt of a share 
of gross returns, as distinguished from receipt of a 
share of profits, is not even pinna facte evidence of 
partnership Thus, if two co-owneis of a race horse 
agree that one of them should have the management 
of the horse and defray the expenses in the first 
instance but that the expenses and winnings should be 
equally divided between them, there is no partnership 
Nor would theie be a partneiship if two tenants in 
common of a house agree that one of them should 
have the general management and provide funds for 
repairs and divide the rents equally between them. 
Similarly, an "agreement to share gross leturns does not 
make a proprietor of a theatre who pays the expenses 
a partner of his lessee who is in the management 

The sharing of profits is prima facte evidence of 
partnership, but the receipt of a share of profits, or of 
a payment varying with the profits of a business, does 
not of itself make the recipient a partner in the busi- 
ness This means that the sharing of profits, without 
more, proves a partnership, but this may be rebutted 
by proving other facts which show that the parties did 
not intend to be partners In particular, there is no 
partnership in the following cases — 

(a) Where a person receives a debt or other 
liquidated amount by instalments out of the profits of 
a business 
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(b) Where a servant or agent is engaged in a 
business and is remunerated by a share in the profits. 

(c) Where a widow or child of a deceased part- 
ner receives a portion of the profits by way of 
annuity. 

(d) Where a person has lent money to a person 
engaged or about to engage m business, and receives a 
rate of interest varying with the profit or a share of 
the profits 

(e) Where a person has sold the goodwill of a 
business, and in consideration of the sale receives 
a portion of the profits 

If losses as well as profits are shared, the evi- 
dence of partnership is stronger, but it is not conclu- 
sive, and in every case the question of partnership de- 
pends on the intention of the parties. 

Executors carrymg on business imder the terms 
of their testator’s will are not partners. 

There must he ''acUngfor all " — This brings out 
the fundamental principle that persons who share the 
profits of a business do not incur the liabilities of 
partners unless that busmess is carried on by themselves 
personally or by others as their real or ostensible 
agents. Thus, an assignment of the profits of a busi- 
ness upon trust to another to take a certain amount out 
of the profits and pay the residue to the assignor with 
a power to the assignee to act for the assignor in the 
business did not make the assignee a partner because 
it was the assignor’s business and he had no authority 
to bind the assignee Similarly, no relationship of 
partnership arose where a debtor assigned his property 
to trustess for the benefit of his creditors and carried 
on his trade under their control, because there was no 
relationship of principal and agent between them and 
the debtor was the master and the trustees were only 
inspectors and controllers. 
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Cfeation of partnership. 

Partnership is the result of voluntary agreement 
It IS brought into existence by agreement or contract 
between persons who agree to become partners in a 
business This agreement need not be in writing and 
the terms of partnership may be proved by oral evi- 
dence. Most partnerships arise by express agreement 
But express agreement is not absolutely necessary to 
create a partnership If the relationship between per- 
sons IS such as in law to create a partnership, the 
agreement to form a partnership will be implied even 
though the parties expressly deny that a partnership 
was intended 

Generally, where the business is large, the part- 
nership contract is reduced into writing and very gene- 
rally the terms are embodied in a deed This deed is 
known as the articles of partnership The articles ge- 
nerally contain the following particulars (1) The name 
of the firm; (2) The nature of the business, (3) The 
durtaion of the partnership where such duration is 
fixed, (4) The management of the business; (5) The 
keeping of accounts, (6) The authority for signing che- 
ques, (7) The provision as to the death or retirement 
of a partner. (8) The keeping and examination of 
accounts. 

As the relation arises from contract, the agree- 
ment to be valid must be certain or capable of being 
made certain Therefore where the date of the comme- 
ncement of a partnership is not agreed upon, there is 
no partnership even though the parties perform several 
actions in the expectation of creating a partnership 
On the same principle, it would be illogical to hold that 
a contract of partnership exists where the name of the 
persons who were parties to the contract could not be 
established with certainty. 

Joint Hindu family business and partnership: The 
law specifically declares that the members of a Hindu 
undivided family carrying on a family business as such 
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or a Burmese Budhist husband and wife carrying on 
business as such are not partners in such business A 
Hindu joint family business, not being a case of ordi- 
nary partnership arising out of contract, is a case of 
joint ownership in trading business, created through 
the operation of Hindu law between the members of 
an undivided Hindu family. The points of difference 
between a partnership and a joint Hindu family busi- 
ness are : 

(1) Partnership can only be created by contract 
When several persons agree to join each other in a 
partnership business a partnership is created. But a 
joint Hindu family business is not the creation of con- 
tract. Persons become members of a joint family busi- 
ness because they are born in a joint family which ha- 
ppens to own a business. Membership in a joint family 
business is the result of status and not of contract. 

(2) The death of a member of joint family, % e 
a coparcener, or even of the managing member, does 
not dissolve the business, and the property in the busi- 
ness passes by survivorship to the surviving members 
like any other form of joint family property. But a 
partnership is dissolved by the death of any one part- 
ner unless there is a contract to the contrary contained 
in the articles for the continuance of the business by 
the suvivors 

(3) A minor member of a joint family business 
becomes a member from the moment of his birth by vir- 
tue of his status.Butin a partnership a minor cannot be- 
come a partner. He can be admitted only to the benefits 
of the partnership by agreement between the partners 

(4) A partner is entitled to ask for an account 
of past profits when he severs his connection from 
the partnership. But a coparcener cannot ask for an 
account of past profits where he severs his connection 
from the family business or when he sues for a parti- 
tion of the family business 

(5) The rights and liabilities of the coparceners 
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mter se and also in respect of the joint family trade or 
business are governed by Hindu Law But the rights 
and liabilities of partners in lespect of the partnership 
are governed by mutual contract subject to the Indian 
Partnership Act 

Firm name 

The paitnership firm may carry on its business 
under any name it chooses, this name may either be 
the name of the one or more of its members, or a com- 
bined title embracing the names of all, or may be 
made up of a designation entirely different from the 
names of the members composing it The name under 
which the business of a partnership is carried is a called 
the name" In law, a partnership has no distinct 
existence like that of a joint-stock company, te an 
existence distinct and independent of the members 
composing it 

The name of a firm is only a convenient mode 
of designating the firm composing it, and variation 
among these peisons is pioductive of a new signific- 
ance of the name If, therefore, a legacy is left to the 
representative of an old firm, it will be payable to the 
executors of the last suiviving partner constituting it 
and not to its successor in business The firm’s name, 
therefore, is only the title under which the partners 
are supposed to trade and all that can be claimed for 
It IS that by a continuous use of that name in the long 
course of trading a good will may be acquired which 
may be of value There is nothing to prevent other 
persons from using a similar name unless it can be 
shown that the use of such name would deprive other 
persons of the advantage of their good-will by creating 
an incorrect impression on the minds of people that 
the persons represented by that name are the same par- 
ties as those making up the old firm whose name they 
are copying This is a question of evidence to be de- 
cided in each case on its own merits. 
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Partnership at will 

Where no provision is made by contract between 
partners for the duration of their partnership, or for 
the detrmination of their partnership, the partnership 
is "partnership at will". Where the duration of the 
partnership is provided for in the partnership agree- 
ment, e.g where there is a provision that the partner- 
ship should he terminated by mutual agreement only. 
It is a partnership for fixed term. Hence, a partner of 
such partnership cannot retire by merely giving notice 
to the other partners as if it were a partnership at will 

Particular partnership. 

A person may become a partner with another 
person in particular adventures or undertakings. This 
is particular or special or limited partnership as dis- 
tinguished from universal or general partnership The 
general incidents of partnership are the same in both 
cases, but in particular partnerships, the rights and 
liabilities of the parties are necessarily limited to par- 
ticular adventures or undertakings Thus two solicitors 
may be partners in so far as a particular case is con- 
cerned when they agree to share the profits accruing 
therefrom. 

Relations of partners to one another. 

As partnership is the creation of contract 
between the partners, the relations of partners to one 
another may be wholly governed by the terms of the 
partnership agreement. Thus A, B and C agreeing to 
form a partnership may agree that A will sign cheques 
and hills, B will have the right to expel any partners he 
thinks fit, and C will look ^ter the purchase and sale of 
the business and so on. But whatever may be the toirts 
of the agreement, or in the absence of any wreemn 
agreement, at all, the following conditions are impetsd 
by law on every such contract. 

(1) Good Faith . Partners are bound to 
carry on the business of the firm to the greatest 
common advantage, to be just and faithful to 
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each other, and to render true accounts and full infor- 
mation of all things affecting the firm to any partner 
or his legal representative. The utmost good faith is 
due from every member of a partnership towards every 
other member; and if any dispute arises between part- 
ners touching any transaction by which one seeks to 
benefit himself at the expense of the firm, he will be 
required to show, not only that he has law on his side, 
but that his conduct will bear to be tried by the high- 
est standard of honour 

One of several partners may purchase the share 
of another for his own benefit of the firm. But in a 
transaction between co-partners for the sale by one to 
the other of a share in the partnership business, there 
IS a duty cast upon the purchaser who knows and is 
aware that he knows more about the partnership 
accounts than the vendor to put the vendor in posses- 
sion of all material facts with reference to the assets 
and not to conceal what he alone knows. Unless such 
information is furnished the sale is voidable and may 
be set aside. Similarly, where a contract is entered into 
by one partner with another in relation to the interest 
of the partnership, the partner is under a duty to make 
a full disclosure of all the material facts which he 
knows and which would assist the other parties in 
deciding whether or not to enter into the contract. So 
a partner is entitled to purchase partnership property 
provided there is full disclosure and the parties are at 
arm’s length ; it is only where the real truth is concea- 
led and the facts are not disclosed that one partner 
has a legitimate grievance against the other. 

For the same reason, even where a partnership 
agreement provides that a partner may be expelled for 
breach of certain specified articles, the other partner 
cannot actually expel a partner according to his clause 
except in good faitL It has accordingly been held that 
such a clause will not justify the expulsion of a paitner 
where the motive for the expulsion is really to pur- 
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chase the interest of the expelled partner on unfavour- 
able terms 

(2) Ditty to indemnify * Every party is in duty 
bound to indemnify the firm for any loss caused to it 
by his fraud in the conduct of the business of the firm. 
This is based on the principle that if one partner does 
that which, though imputable to the firm on the 
principles of agency, is in trust his act alone, and a 
fraud upon his co-partners, they are entitled, as bet- 
ween themselves and him, to throw the whole of ?he 
consequences upon him Thus, where A, B and C are 
partners in a business of stockbrokers, and A buys 
certain shares from his brother at a ridiculously high 
price, and the shares go down in price and the fiim 
suffers loss, A must indemnify the firm for the loss 

Determination of rights and duties of partners by- 
contract between the partners. 

Apart from the above two provisions, the part- 
ners may regulate their relations in any way they like 
by contract of agreement between themselves Such 
contract may be express or may be implied by a course 
of dealing It may be varied by consent of all the part- 
ners, and such consent may be express or may be im- 
plied by a course of dealing And in particular, not- 
withstanding the general provisions contained in the 
Indian Contract Act, such contracts may provide that 
a partner shall not cairy on any business other than 
that of the firm while he is a partner 

Where there is no contract or where a contract 
exists but it does not cover all the aspects of the relat- 
ion between partners, the following rules, as enacted 
by the Partnership Act, will be deemed to regulate and 
govern the relation of partners between one another. 

( 1 ) The conduct of business 

Subject to contract between partners — 

(a) every partner has a right to take part in 
the conduct of the business; 
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(b) every partner is bound to attend diligently 
to his duties in the conduct of the business, 

(c) any difference arising as to ordinary matters 
connected with the business may be decided by a 
majority of the partners, and every partner shall have 
the right to express his opinion before the matter is 
decided, but no change may be made in the nature of 
the business without the consent of all the partners, 
and 

(d) every partner has a right to have access to 
and to inspect and copy any of the books of the firm. 

Mutual rights and liabilities. 

Subject to contract between the partners — 

(a) a partner is not entitled to receive remuner- 
ation, for caking part in the conduct of the business, 

(b) the partners are entitled to share equally in 
the profits earned, and shall contribute equally to the 
losses sustained by the firm, 

(c) where a partner is entitled to interest on 
the capital subscribed by him such interest shall be pay- 
able only our of profits, 

(d) a partner making, for the purposes of the 
business, any payment or advance beyond the amount 
of capital he has agreed to subscribe, is entitled to 
interest thereon at the rate of six per cent per annum; 
from the date of advance, 

(e) the firm shall indemnify a partner in respect 
of payment made and liabilities incurred by him^ — 

(i) in the ordinary and proper conduct of the 
business, and 

(ii) in doing such act in an emergency, for the 
purpose of protecting the firm from loss, as would-be 
done by a person of ordinary prudence, in his own case, 
under similar circumstances; and 

(±) a partner shall indemnify the firm for any 
loss caused to it by his wilful neglect in the conduct 
of the busmess of the firm. 



2&8 


JartiJership 


(3) Personal profits earned by partners 

Subject to contract between the partners, — 

(a) if a partner derives any profit for himself 
from any transaction of the firm, or from the use of 
the property or business connection of the firm or 
the firm name, he shall account for that profit and pay 
It to the firm; 

(b) if a partner carries on any business of the 
same nature as and competing with that of the firm, 
he shall account for and pay to the firm all profits 
made by him in that business. 

(4) The property of the firm. 

(a) Subject to contract between the partners, the 
property of the firm includes aU property and rights 
and interests in property originally brought into the 
stock of the firm, or acquired by purchase or otherwise, 
by or for the firm, or for' the purposes and in the 
cause of the business of the firm, and includes also 
the good will of the business. 

Unless the contrary mtention appears, property 
and rights and interests in property acquired with 
money belonging to the firm are deemed to have been 
acquired for the firm. 

(b) Subject to contract between the partners; 
the property of the firm shall be held and used by the 
partners exclusively for the purposes of the business. 

Mutual rights and duties of the partners after a 
change or after the spiry of the term of the firm, or 
where additional undertakings are carried out 

Subject to contract between the partners, — 

(a) where a change occurs in the constitution 
of a firm, the mutual rights and duties of the partners 
in the reconstituted firm remain the same as they were 
immediately before the change, as far as may be, 

(b) where a firm constituted for a fixed term 
continues to carry on business after the expiry of that 
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term ; the mutual rights and duties of the partners 
remain the same as they were before the expiry, so far 
as they may be consistent with the incidents of part- 
nership at will , and 

(c) where a film constituted to carry out 
one or more adventures or undertakings carries out 
other adventures or undertakings, the mutual rights 
and duties of the partners m respect of the other adv- 
entures or undertakings are the same as those in res- 
pect of the original adventures or undertakings 

Relations of partners to third parties 

A partner is the agent of the firm for the pur- 
poses of the business of the firm. As between the 
partners and the outside world (whatever may be 
their private arrangement between themselves), each 
partner is the unlimited agent of every other in every 
matter connected with the partnership business, or 
which he represents as partnership business, and not 
being m its nature beyond the scope of the partnership 
‘Partners may stipulate among themselves that some 
of them only shall enter into particular contracts, or 
that as to certain of their contracts none shall be 
liable except those by whom they are actually made, 
but with such private arrangements third persons 
dealing with the firm without notice have no concern ’ 
IntpUed authority of partner as agent of the firm 
The act of a partner which is done to carry on, in the 
usual way business of the kind carried on by the firm, 
binds the firm This is called his "implted authority" 
The partners are collectively liable for the acts or de- 
faults of each ot them in that each partner is prima 
facie the agent of the firm and of each of his co-part- 
ners for the purpose of the business of the partnership. 
This does not mean, however, that a partner can bind, 
the firm or his co-partners for all acts that he may do on 
his own behalf. A transaction entered into by one part- 
ner on behalf of the firm is binding on the firm and 
makes every partner liable, provided the following con- 
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ditions are satisfied: 

(a) The transaction is related to the normal 
business of the firm Thus, if A and B carry on busi- 
ness as partners in a wine shop, a contract signed by A 
in the firm name to supply books would not be bind- 
ing on the firm or B unless it is made with the express 
authority of B, for the supplying of books is not con- 
nected with the normal business of a wine shop. 

If the person dealing with the partner in a matter 
lying outside the ordinary business of the firm wishes 
to hold the firm liable, he must ascertain that the act- 
ing partner had express authority to bind the firm in 
the particular transaction. But even if there was at 
the time no express authority, the firm may subseque- 
ntly ratify an act done on their behalf and so make 
themselves liable. 

(b) The transaction must be an act for carry- 
ing on business in the usual way. This is a question of 
fact which depends upon two considerations viz , (1) 
the nature of the business and (2) the general custom 
of the trade, A partner can pledge or sell or buy goods, 
contract or pay debts, draw, make, sign or indorse bills 
of exchange on behalf of the firm for carrying on busi- 
ness in the usual way. 

(c) The transaction must have been earned out 
by the partner in the firm name or as a partner, con- 
tracting on that basis or in any other manner express- 
ing or implying an intention to bind the firm. 

(d) The transaction must be one which the 
partner has either express or implied authority to exe- 
cute. If it is an act forbidden by other partners and if 
the third person with whom the partner enters into 
the transaction knows of the restriction, the act will 
not bind the firm. 

j 

Nature of liability — The liability in contract of 
the partners is a joint and several liability, whether the 
contract is executed by one partner or dl of them to- 
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gether. The result is that in case of a branch of con- 
tract, the third party injured can sue any one partner, 
or all the partners jointly, and upon judgment if dam- 
ages are realised from any one partner, he is always 
entitled a get rateable contribution from his co-part 
ners 

No implied authority of a partner. 

In the absence of any usage or custom of trade 
to the contrary, the implied authority of a partner does 
not empower him to — 

(a) submit a dispute relating to the business of 
the firm to arbitration, 

(b) open a banking account on behalf of the 
firm in his own name, 

(c) compromise or relinquish any claim or por- 
tion of a claim by the firm, 

(d) withdraw a suit or proceeding filed on be- 
half of the firm, 

(e) admit any liability in a suit or proceeding 
against the firm, 

(f) acquire immoveable property on behalf of 
the firm, 

(g) transfer immoveable property belonging to 
the firm, or 

(h) enter into partnership on behalf of the firm 

Extension and restriction of partner’s implied 
authority. 

The partners in a firm may, by contract between 
the partners, extend or restrict the implied authority 
of any partner Notwithstanding any such restric- 
tion, any act done by a partner on behalf of the firm, 
which falls within his implied authority binds the firm, 
unless the person with whom he is dealing knows of 
the restriction or does not know or believe that part- 
ner to be a partner. 
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Partner’s authority in an emergency. 

A partner has authority, m an emergency, to do 
all such acts for the purpose of protecting the firm from 
loss as would be done by a person of ordinary pru-i 
dence, in his own case, acting under similar circums- 
tances, and such acts bind the firm. 

Effect of acts by partners 

(a) An admission or representation made by a 
partner concerning the affairs of the firm is evidence 
against the firm, if it is made in the ordinary course 
of business. ; 

(b) Notice to a partner who habitually acts in 
the business of the firm of any matter relating to the 
affairs of the firm operates as notice to the firm, except 
in the case of a fraud on the firm committed by or 
with the consent of that partner. 

(c) Where by the wrongful act or omission of a 
partner acting in the ordinary course of the business 
of a firm, or with the authority of his partners, loss or 
injuty is caused to any third party, or any penalty is 
incurred, the firm is liable therefor to the same extent 
as the partner 

(d) Where— 

(i) a partner acting within his apparent authority 
receives money or property from a third party and 
misapplies it, or 

(ii) a firm in the course of its business receives 
money or property from a third party, and the money 
or property is misapplied hy any of the partners while 
it is in the custody of the firm, 

the firm is liable to make good the loss 
Partner by holding out 

Any one who. by words spoken or written or 
by conduct represents himself, or knowingly permits 
himself to be represented, to be a partner in a firm, is 
liable as a partner in that firm to any one who has on 
.the faith of any such,. representation given credit to 
the firm, whether the person representing himself or 
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represented to be a partner does or does not know that 
the representation has reached the person so giving 
credit. 

The rule of liability by holding out is a branch 
of the law of estoppel Where a man holds himself 
out as a partner, or allows others to do it, he is then 
properly estopped from denying the character that he 
has assumed, and upon the faith of which creditors 
may be presumed to have acted A man so acting may 
be rightly held liable as a partner by estoppel. A’s 
name is used as or partner by the firm BC in its busi- 
ness dealings A comes to know of it but does not 
take any step to stop the use of his name or to warn 
the public about it. A’s silence in this case [will 
amount to “holding out” 

It should be noted, however, that where after a 
partner’s death the business is continued in the old firm 
name, the continued use of that name or of the dece- 
ased partner’s name as a part thereof shall not of itself 
make his legal representative or his estate liable for 
any act of the firm done after his death. The same 
may, however, become liable if the legal representative 
becomes guilty of holding out. 

Rights of transferee of a partner’s interest 

(i) A transfer by a partner of his interest in 
the firm, either absolute or by mortgage, or by the 
creation by him of a charge on such interest, does not 
entitle the transferee, during the continuance of the 
firm, to interfere in the conduct of the business, or to 
require accounts, or to inspect the books of the firm, 
but entitles the transferee only to receive the share of 
profits of the transferring partner, and the transferee 
shall accept the account of profits agreed to by the 
partners 

(ii) If the firm is dissolved or if the transferr- 
ing partner ceases to be a partner, the transferee is en- 
titled as against the remaining partners to receive the 
share of the assets of the firm to which the transferr- 
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ing partner is entitled, and, for the purpose of ascer- 
taining that share, to an account as from the date of 
the dissolution. 

Minor as a partner. 

As has already heen noted, a minor cannot con- 
tract. A minor cannot therefore become a partner in 
a firm. But with the consent of all the partners for 
the time being, he may be admitted to the benefits of 
partnership. Such minor has a right to such share of 
the property and of the profits of the firm as may be 
agreed upon, and he may have access to and inspert 
and copy any of the accounts of the firm. Such minor s 
share is liable for the acts of the firm, but the minor 
is not personally liable for any such act. Such minor 
may not sue the partners for an account or payment of 
his share of the property of the firm, save when seve- 
ring his connection with the firm, and in such case the 
amount of his share shall be determined by a valuation 
made as far as possible in accordance with the rules 
laying down the mode of settling accounts between 
partners 

All the partners acting together or any partner 
entitled to dissolve the firm upon notice to other part- 
ners may elect in such suit to dissolve the firm, and 
thereupon the Court shall proceed with the suit as one 
for dissolution and for settling accounts between P^t- 
ners, and the amount of the share of the minor shall 
be determined along with the shares of the partners 

, When a minor csm become a partner. 

A minor admitted to the benefits of a partner- 
ship may, within six months of his attaining majority, 
or of his obtainmg knowledge that he had been admi- 
tted to the benefits of partnership, whichever date is 
later, give public notice that he has elected to become 
or that he has elected not to become a partner in the 
firm If he elects to become a partner he will become 
partner and if he elects not to become a partner he 
will cease to be a partner. But if he fads to give such 
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notice, he will become a partner m the firm on the 
expiry of the said six months When a minor becomes 
a partner in the above way 

(a) his rights and liabilities as a minor conti- 
nue upto the date on which he becomes a paitner, but 
he also becomes personally liable to third parties for 
all acts of the firm done since he was admitted to the 
benefits of partnership, and 

(b) his share m the property and profits of the 
firm after he becomes a partner shall be the share 
which was given to him by the consent of all the other 
partners at the time of his admission into partnership 
business. 

When a minor elects not to become a partner , 

(a) his rights and liabilities shall continue to be 
those of a minor upto the date on which he gives pub- 
lic notice, 

(b) his share shall not be liable for any acts of 
the firm done after the date of the notice, and 

(c) he shall be entitled to sue the partners for 
his share of the profits when he severs his connection 
with the firm 

Duration of partnership. 

Unless a partnership is dissolved in the meantime 
a partnership will continue for whatever period of time 
is specified in the agreement, oi where the partnership 
is for carrying out a particular venture, until the com- 
pletion of that venture Where no time is specified 
at all the partnership will be a partneishzp ai will, and 
in this case any partner can dissolve the partnership 
by giving notice to all the other partners. This notice 
may be either oral or in writing. 

Reconstitution of a firm. 

A partnership firm is said to be reconstituted 
when any of the following changes occurs : 

(1) Introdtpction of anew partner A new partner can 
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only be introduced if the contract of partnership 
provides for it, otherwise all the partners must agree 
to the introduction of the new partner. Thus, rf an 
existing partner sells his share in the partnership, the 
purchaser of his share does not become a partner unless 
all the other partners agree. 

A new partner does not, in the absence of 
special agreement, become liable for the debts of a firm 
existing before he became a partner. He is liable only 
for those debts which have been incurred after he 
became a partner. 

(2) Retirement of a partner A partner may retire 
(i) with the consent of all the other partners, (ii) in 
accordance with an express agreement by the partner, 
or (ill) where the partnership is at will, by giving notice 
in writing to all the other partners of his intention to 
retire 

The following rules will apply; 

(a) A retiring partner does not in the absence 
of agreement cease to be hable for the debts of a firm 
incurred while he was a partner, 

(b) A retiring partner may still be liable as an 
apparent partner of the firm in respect of aU debts 
incurred, to old customers of the firm, even after his 
retirement, unless such old customers have had actual 
notice of his retirement. 

(c) As regards new customers doing business 
for the first time with the firm after the retirement of 
the retiring partner, the retiring partner is exonerated 
from all liability if he gives a public notice of his retire- 
ment. 

(d) All the above three rules may be modified 
by special agreement between partners or between 
customers and the partners. 

(3) Expulsion of a partner: A partner cannot 
be expelled from a firm b^ any majority of the par-i 
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tners, save in the exercise in good faith or powers 
conferred by contract between the partners. The 
habihty of an expelled partner is just the same as that 
of a retiring partner 

(4) Insolvency of a pai tner. Where a partner 
in a firm is adjudicated an insolvent he ceases to be a 
partner on the date on which the order of adjudication 
is made, whether or not the firm is thereby dissolved. 
Where under a contract between the partners the firm 
is not dissolved by the adjudication of a partner as an 
insolvent, the estate of a partner so adjudicated is not 
liable for any act of the firm and the firm is not liable 
for any act of the insolvent, done after the date on 
which the order of adjudication is made 

(5) Death of a partner. A partnership is dissolved 
by the death of a partner unless the contract of partner- 
ship provides otherwise Where the partnership is 
not dissolved, the estate of the deceased partner is not 
liable for the debts of the firm incurred after his death. 
But where the partnership is dissolved the estate of the 
deceased partner is liable for the acts of the firm done 
before his death 

Rights of outgoing partner. 

An outgoing partner may carry on a business 
competing with that of the firm and he may otherwise 
advertise such business, but, subject to contract to the 
contrary, he may not (a) use the firm name, (b) repre- 
sent himself as carrying on the business of the firm, or 
(e) solicit the custom of persons who were dealing 
With the firm before he ceased to be a partner 

A partner may make an agreement with his 
partners that on ceasing to be a partner he will not 
carry on any business similar to that of the firm with- 
in a specified period or within specified local limits; 
and, not withstanding anything contained in the Indian 
Contract Act, such agreement shall be valid if the res- 
trictions imposed are reasonable. 
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■ Where any member of a firm has died or other- 
wise ceased to be a partner, and the surviving or con- 
tinuing partners carry on the business of the firm with 
the property of the firm without any final settlement 
of accounts as between them and the outgoing part- 
ner of his estate, then, in the absence of a contract to 
the contrary, the outgoing partner or his estate is enti- 
tled at the option of himself or his representatives to 
such share of the profits made since he ceased to be a 
partner as may be attributable to the use of his share 
of the property of the firm or to interest at the rate of 
six per cent, per annum on the amount of his share in 
the property of the firm: 

Provided that where by contract between the 
partners an option is given to surviving or.contmuing 
partners to purchase the interest of a deceased or out- 
going partner, and that option is duly exercised, the 
estate of the deceased partner, or the outgoing partner 
or his estate, as the case may be, is not entitled to any 
further or other share of profits; but if any partner 
assuming to act in exercise of the option does not in 
all material aspects comply with the terms thereof, he 
IS liable to account under the foregoing provisions of 
this section. 

Revocation of continuing guarantee by change in 
firm. 

A continuing guarantee given to a firm, or to a 
third party in respect of the transactions of a firm, is, 
in the absence of agreement to the contrary, revoked 
as to future transactions from the date of any change 
in the constitution of the firm. 

Dissolution of a firm. 

The dissolution of partnership between all the 
partners of a firm is called the dissolution of the firm. 
When a firm is dissolved, it ceases to function as a 
partnership A firm is dissolved: 

(a) by the adjudication of all the partners or 
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of all the partncis but one as insolvent, or 

(b) by the happening of any event (for instance 
declaration of war against an alien enemy) which makes 
it unlawful foi the business of the fiim to be earned 
on or for the paitners to carry it on in partnership This 
IS subject to the pt aviso that, where more than one 
separate adventure or undertaking is carried on 
by the firm, the illegality of one or more shall not 
of Itself cause the dissolution of the fum in respect of 
Its lawful adventures and undertakings 

Subject to contiact between the paitners, a firm 
IS also dissolved on the happening of the following 
contingencies 

(a) if constituted foi a fixed terra, by the expiry 
of that term. 

(b) if constituted to cany out one or more 
adventures or undertakings, by the completion there- 
of , 

(c) by the death of a partner, and 

(d) by the adjudication of a partner as insol- 
vent 

Where the partnership is at will, the firm may 
be dissolved by any partner giving notice in 
writing to all the other partners of his intention to 
dissolve the firm In this case, the firm is dissolved as 
from the date mentioned in the notice as the date of 
dissolution or, if no date is so mentioned, as from the 
date of the communication of the notice 

Dissolution by the court — At the suit of a part- 
ner, the court may dissolve a fum on any of the 
following grounds, namely — 

(a) that a partner has become of unsound 
mind, in which case the suit may be brought as well 
by the Dext fiiend of the partner who has become of 
unsound mind as by any other partner ; 

(b) that a partner, other than the paitner suing, 
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has become in any way permanently incapable of per- 
forming his duties as partner, 

(c) that a partner, other than the partner suing, 
IS guilty of conduct which is likely to affect prejudi- 
cially the carrying on of the business, regard being had 
to the nature of the business , 

(d) that a partner, other than the partner suing, 
wilfully or persistently commits breach of agreements 
relating to the management of the affairs of the firm 
or the conduct of its business, or otherwise so con- 
ducts himself in matters relating to the business that 
it is not reasonably practicable for the other partners 
to carry on the business in partnership with him ; 

(e) that a partner, other than the partner suing, 
has in any way transferred the whole of his interest 
in the fnm to a third party, or has allowed his share to 
be charged under the provisions of rule 49 of Order XXI 
of the First Schedule to the Code of Civil procedure, 
1908, or has allowed it to be sold in the recovery of 
arrears of land-revenue of any dues recoverable as 
arrears of land-revenue due by the partner , 

(f) that the business of the firm cannot be 
caned on save at a loss ; or 

(g) on any other ground which renders it just 
and equitable that the firm should be dissolved. 

Effect of dissolution. 

The rights and obligations of partners on dissol- 
ution are as follows : — 

(1) Notwithstanding the dissolution of a firm, 
the partners continue to be liable as such to third 
parties for any act done by any of them which would 
have been an act of the firm if done before the dissol- 
ution, until public notice is given of the dissolution 

' Provided that the estate of a partner who died, 
or who IS adjudicated an insolvent, or of a partner 
who, not having been known to the person dealing 
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With the firm to be a partner, retires from the firm, is 
not liable for acts done after the date on which he 
ceases to be partner 

Public notice may be given by any partner 

The following illustrations will be a helpful in 
the elucidation of the above points ■ 

(a) A and B, partners in trade, agree to dissolve 
the partnership and execute a deed for that purpose, 
declaring the paitnership dissolved as from 1st January, 
but they do not discontinue the business of the firm or 
give notice of the dissolution On 1st February, A in- 
dorses a bill, m the partnership name, to C, who is not 
aware of the dissolution The firm is liable on the bill 

(b) A bill is drawn on a firm in its usual name 
of the M Company, and accepted by an authorised 
agent A was formerly a partner in the firm, but not to 
the knowledge of B, the holder of the bill, and ceased 
to be so before the date of the bill B cannot sue A 
upon the bill 

(c) A is a partner with other persons in a bank 
A dies, and the survivors continue the business under 
the same firm Afterwards the firm becomes insolvent 
A’s estate is liable to customers of the bank for 
balances due to them at A’s death, so far as they still 
remain due, and for other partnership liabilities in- 
curred before A’s death : but not for any debts contrac- 
ted or liabilities incurred by the firm after A’s death 

(2) On the dissolution of a firm every partner 
or his representative is entitled, as against all other 
partners or their representatives to have the property 
of the firm applied in payment of the debts and liab- 
ilities of the firm and to have the surplus distributed 
among the partners or their representatives according 
to their rights - 

This involves amongst others the right. to 
account and to have a receiver appointed of the assets of 
the firm for the purpose of preserving the assets of the 
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firm until accounting to completed and the assets distri- 
buted. 

(3) After the dissolution of a firm the authority 
of each partner to bind the firm, and the other mutual 
rights and obligations of the partners, continue not 
withstanding the dissolution, so far as may be necessary 
to wind up the affairs of the firm and to complete 
transactions begun but unfinished at the time of the 
dissolution, but not otherwise: 

Pro\'ided that the firm is in no case bound by 
the acts of a partner who has been adjudicated insolv- 
ent: but this proviso does not relieve the liabihty of 
any person who has after the adjudication represented 
himself or knowmgly premitted himself to be repre- 
sented as a partner of the insolvent. 

(4) If a partner dies and the firm is dissolved, 
any profit secret or otherwise, secured by the suiviv- 
mg partner or the representative of the deceased par- 
tner in course of winding up must be thrown into the 
common fund and share. 

(5) Where a partner has paid a premium on 
entering into partnership for a fixed term and the part- 
nership IS dissolved before the term, he is entitled to 
recover his premium unless the dissolution is due to 
death of one of the partners or to his own misconduct 
or is in pursuance of an agreement containing no prov- 
ision for the return of premium paid. 

Application of the assets of a firm on dissolution: 

In settling accounts of a firm after dissolution, 
the following rules shall, subject to agreement by the 
partners, be observed: 

(a) Losses, including defiaendes of capital shall 
be paid first out of profits, next out of capital and, 
lastly, if necessary, by the partners individ uall y in the 
proportions in which they were entitled ' to share 
profits, 

(b) The assets of the firm, includmg any sums con- 
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tnbuted by the partners to make up deficiencies of 
capital, shall be applied in the following manner and 
order — 

(i) in paying the debts of the firm to third parties, 

(n) in paying to each partner rateably what is 
due to him from the firm for advances as distinguished 
from capital, 

(in) in paying to each partner rateably what is 
due to him on account of capital, and 

(iv) the residue, if any, shall be divided among 
the partners in the proportions in which they were 
entitled to share profits 

Where there arc joint debts due from the firm, 
and also separate debts due from any partner, the pro- 
perty of the film shall be applied m the first instance 
in payment of the debts of the firm, and, if there is 
any surplus, then the share of each partner shall be 
applied in payment of his separate debts or paid to him 
The separate property of any partner shall be applied 
first m the payment of his separate debts, and the sur- 
plus (if any) in the payment of the debts of the firm 

Fraud or misrepresentation in contract of partner- 
ship. 

Where a contract creating partnership is rescin- 
ded on the ground of the fraud or misrepresentation 
of any of the parties thereto, the party entitled to res- 
cind IS, without prejudice to any other right entitled — 

(a) to a hen on, or a right of retention of, the 
surplus of the assets of the firm remaining after the 
debts of the firm have been paid, for any sum paid hy 
him for the purchase of a share in the firm and for 
any capital contributed by him, 

(b) to rank as a creditor of the firm in respect 
of any payment made by him towards the debts of the 
firm, and 
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(c) to be indemnified by the partner or part- 
ners guilty of the fraud or misrepresentation against 
all the debts of the firm 

Preventing use of firm name or property. 

After a firm is dissolved, every partner or his 
representative may, in the absence of a contract between 
the partners to the contrary, restrain any other partner 
pr his representative from carrying on a similar busi- 
ness in the firm name or from using any of the pro- 
perty of the firm for his own benefit, until the affairs 
of the firm have been completely wound up. Of course, 
where any partner or his representative has bought 
the goodwill of the firm, he can use the firm name. 

Agreements in restraint of trade. 

Partners may, upon or in anticipation of the 
dissolution of the firm, make an agreement that some 
or all of them will not carry on a business similar to 
that of the firm within a specified period or within 
specified local limits, and notwithstanding anything 
contained in section 27 of the Indian Contract Act, 
1872, such agreement shall be valid if the restrictions 
imposed are reasonable. 

Sale of goodwill after dissolution. 

(1) In settling the accounts of a firm after 
dissolution, the goodwill shall, subject to contract 
between the partners, be included in the assets and it 
may be sold either separately or along with other 
property of the firm 

(2) Where a goodwill of a firm is sold after 
dissolution, a partner may carry on a business competing 
with that of the buyer and he may advertise such 
business, but, subject to agreement between him and 
the buyer, he may not — - 

- (a) use the firm name, 

(b) represent Himself as carrying on the busi- 
ness of the firm, or 
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(c) solicit the custom of persons who were 
dealing with the firm before its dissolution 

(3) Any partner may, upon the sale of the 
goodwill of a firm, make an agreement with the buyer 
that such partner will not carry on any business similar 
to that of the firm within a speafied period or within 
specified local limits, and, notwithstanding anything 
contained in section 27 of the Indian Contract Act, 
1872, such agreement shall be valid if the restrictions 
imposed are reasonable 

Registration of firms 

Registration does not create a partnership It is 
the contract between the partners which creates a part- 
nership Registration is only a concrete and reliable 
evidence of the existence of a partnership When a 
firm IS registered, the partners cannot deny the part- 
nership to avoid liability Thus, it affords protection to 
persons dealing with the firm But the statute does not 
make registration compulsory It simply provides that 
an unregistered firm shall suffer from certain disadvan- 
tages which are as follows : 

(1) An unregistered firm cannot sue any third 
party to enforce any claim arising out of contract and 
exceeding the sum of Rs, 100/- 

(2) A partner of an unregistered firm cannot 
sue his copartners to enforce his rights as a partner 
excepting when he sues for the dissolution of the firm 
or for accounts 

These disadvantages do not, however, attach to 
a firm whose place of business is outside British India 

Formalities of registration. 

A firm must apply to the Registrar of firms for 
registration Each province appoints its own Registrar. 
The application for registtation should be accompanied 
by the prescribed fee of Rs. 3/, and it should contain a 
statement of the following particulars 
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(a) the firm name, 

(b) the place or principal place of business of 
the firm, 

(c) the names of any other places where the 
firm carries on business, 

(d) the date when each partner joined the 

firm, 

(e) the name in full and permanent addresses 
of the partners, and 

(f) the duration of the firm. 

The statement must be signed by all the part- 
ners or by their .agents specially authorised in this be- 
half, A firm name must not contain words like Crown, 
Emperor, Imperial, Royal, Empress, King, Queen, Em- 
pire, dr words expressing or implying the sanction, 
approval or patronage of the Crown or the Central 
Government, or any Provincial Government or the 
Crown Representative, except when the Provmaal 
Government signifies his consent to the use of such 
words as part of the firm name by order in writing 

Where the Registrar is satisfied that the above 
provisions have been complied with he shall record an 
entry of the statement in a register, called the Register 
of Firms and shall file the statement, and this will 
amount to registration of the firm When the name 
of the firm is changed, or the place of business is chan- 
ged ar any one branch is closed or opened or any new 
'partner is introduced or any old partner retires, all 
such changes must be notified to the Registrar in a 
prescribed form and the Registrar will then note the 
changes in the Register of Firms, 

. Rules of evidence. 

(1) Any statement, intimation or notice recorded 
of noted in the Register of Firms shall, as against any 
person by whom or on whose behalf such statement. 
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Introductory. 

When society is m a primitive state most of the 
people are farmers, and most of the business consists 
in the sale or barter of agricultural produce Here one 
man and his family can, as a rule, conduct their affairs 
to as much advantage by themselves as in conjunction 
with half-a-dozen other men and famihes. When, how- 
ever, the progress of society leads to more extensive and 
intricate transactions, men soon discover it is to their 
profit to combine their capital and labour to carry 
these through This leads to ‘partnership’. Finally, 
when science has come to the aid of industry, undertak- 
ings become so gigantic as to lie outside the capacity 
of individuals Greater capital and more skill are 
required for them than can be provided by two or three 
business friends pooling their own It is necessary to 
appeal to the general public to supply the capital, and 
to select specially qualified officers to supervise the 
work. This leads to a modern commercial company. 

When many people associate themselves in a 
Company two things stand out: (1) The Company 
becomes a separate legal entity. Unlike a Partnership 
it becomes a person in the eye of law, separate in exist- 
ence from the people who are its share-holders, (2) 
Unlike a partnership the people constituting a Company 
do not become responsible for all the liabilities of the 
Company unless they agree to be so responsible. They 
are liable, usually, only up to the amount of their 
shares or any other amount which they fix up by 
mutual agreement. 
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What is a company ? 

A compay is regarded by the law as a person, 
just as a human being, Mr Gupta, or Mr Latifi, is 
a person It can own properry, have a banking account 
in Its own name, owe money to others and be a creditor 
of other people and other companies, and employ peo- 
ple to work for it The company’s money and property 
belong to the company and not to the shareholders or 
the directors, and similarly the company’s debts are the 
debts of the company alone and the shareholders can- 
not be compelled to pay them A company, of course, 
can only act through human agents, and those whgi ^ 
control Its policy and are responsible for its business 
activities^fe;c^l£d_^irecZors TButevenThe-directors, 
'whatever powers they may have given to them by 
company, are only the servants or officers of the com- 
pany and can only manage the company’s affairs in ac- 
cordance with the company’s directions and the provi- 
sions of the Companies Act This conception of a com- 
pany as a person separate and distinct from the other 
persons who are its shareholders and directors should 
be clearly understood at the beginning 

A company must have m ember-ST— o t-her -wise.-itu 
would^neyer exist.at all, and -these_m.em.bexs_are-called„ 
shar eholder s , „ T he shareholder’s p osition with regard 
t o thej :flmpany itseljTand to his felTow "^areholders is 
regumed by,the Companies, Act and. by a number of , 
rules kn own as the mevioranditm and the articles of 
aisociMion. "These rules vary considerably among 
different companies, but in every case the shareholder’s 
position is that of the owner of one or more shares in 
the company His shares are something which he has 
bought and paid for-perhaps from the company or per- 
haps from somebody else and something which he can 
sell or give away, either in his lifetime or by his will. 
He cannot, however, g et his mon gjr back from-the com- 
pany, so l ong as th e com pany .. is_in existence, because 
His'posifidri IS liotlEBat of a person wHo has" lent money ' 
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to_ the .company or has deposited his money as with a 
bank or a Brnlding society, it is that of the owner of 
property, namely, bis shar e5 ..which can only b e turned 
i nto money if a_buyer can ^e founcf toj).ay For them. 
Shares are of two kinds, fully paid shares a'hd~pSt:ly 
paid shares. When the shares are only partly paid the 
shareholder can be compelled to pay them up fully if 
called upon by the company or, if the company is 
being wound up, by the liquidator. 

As compnies are usually formed to carry on 
bi^iness, capital is necessary. This is provided by the 
shareholders. The amount of the capital must be re- 
gKtered with the Registrar of Companies, and it is the 
policy of the Companies Act to see t^mt'the capital is 
preserved intact, except for losses in the way of busi- 
ness, so that it may be available to satisfy the com- 
pany’s creditors Accordingly, while the company is 
a gomg concern no part of the paid-up capital may be 
returned, either directly or indirectly, by the company 
to Its shareholders 

Shares in companies are extensively bought as 
an investment by people who want to derive an in- 
come from their capital, but who are unable, for rea- 
sons of business, age, health, or opportunity, to take 
any part in the management of the company. To pro- 
tect investors from dishonest or incompetent people 
who form companies in which the investors are likely 
to lose their money, disclosure of such things as the 
company’s past financial record, the profits of the 
promotors of the company and the benefits of being 
a director, are required in the prospectus or other do- 
cument on the strength of which the public are invited 
to buy shares in the company Provision is also mad e, 
for the company’s. accounts to, be.audite_d ever y year,^ 
by;^ au^to^a^qinted byTtEiTshareholders and-for.the 
circuSation to every shareh older of_an-ai 5 ffiual-balance-— 
sheet certffi e^'hy the auditors. 

A company may become insolvent, or, for 
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other reasons, may decide to retire from business In 
such a case it is said to go into liquidation and a per- 
son, called a liquidator^ is appointed to wind up its 
affairs He sells the company’s property, pays as much 
of Its debts as he can do out of the proceeds of sale 
and then, if there is a surplus, he distributes it among 
the shareholders When the liquidation is completed 
the company has come to an end and ceases to exist 

A limited company may be a '''•private company" 
or a "‘public company" A private company means a 
company which by its articles (a) restricts the right 
to transfer its shares if any; and (b) limits the number 
of Its members to fifty not including persons who are 
in the service of the company and (c) prohibits 
any invitation to the public to subscribe for the shares 
if any or debentures of the company Two or more 
persons holding one or more shares jointly are treated 
for this purpose as a single member “A public com- 
pany" means a company incorporated under the Indian 
Companies Act, which is not a private company 

Formation of a company. 

Before a company can be formed there must be 
some persons who have an intention to form a com- 
pany, and who take the necessary steps to cany that 
I intention into operation Such persons are called 
I 'promoteis' 

In the case of a public company at least seven 
persons and in the case of a private company at least 
two persons are necessary to form a company Persons 
who give instructions for the preparation of the memo- 
randum and articles of association, who obtain the 
dn-ectors, prepare the prospectus, negotiate underwrit- 
ing contracts and contracts for the purchase of property 
by the company; and procure capital, are all promoters. 

Promoters. 

A promoter stands in a fidiiciary position 
towards the company and to those persons whom they 
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induce to become shareholders in it, and cannot in 
equity bind the company by any contract with them- 
selves without fully and fairly disclosing to the com- 
pany all material facts which the company ought to 
know. A company when registered is a coiporation 
capable by its directors of binding itself by a contract 
with themselves if all mateiial facts are disclosed If a 
person buys property with the intention of selling it 
to a company to be formed, he does not acquire that 
property as a trustee for the company, and therefore 
it IS quite legal for him to sell the property to the 
company at a profit. Moreover, he is not an agent 
for the company, as the company cannot have an agent 
before it comes into existence. A promoter who sells 
property to the company must either (a) see that there 
is an independent board of directors who can negotiate 
with him, or (b) make a full disclosure of the profit 
he IS making to the intended shareholders of the com- 
pany The requirement of an independent board of 
directors is one which, in most cases, cannot be com- 
plied with, as the promoters, or some of them, are 
usually the first directors of the company. In the 
promotion of a private company, the promoter usually 
sells his business to a company, of which he is managing 
director, and in which he is the largest shareholder, but, 
nevertheless, the transaction cannot be impeached on 
the ground that there is no independent board of 
directors In all such cases, however, there must be 
full disclosure of the profit made by the promoters 
either in the prospectus or, if no prospectus is issued, 
to the shareholders. 

Although strictly speaking a promoter cannot 
be considered an agent or trustee for the company, the 
company not being in existence at the time, yet the 
principles of law of agency and trusteeship are appli- 
cable to his case and he is accountable for all moneys 
obtained by him from the funds of the company with- 
out its knowledge. 
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Memoraadum of Association - 

The memorandum of association is the primary 
constitution of the company, and defines the limitation 
of Its powers Its purpose is to enable shareholders, 
creditors and those who deal with the company to 
know what is its permitted range of enterprise It is 
the document which informs all persons dealing with 
the company what the company is formed to do, what 
capital It has to do it with, and what its nationality is 
It regulates the company’s external affairs, while the 
articles of association regulate its internal affairs 

The memorandum must contain the following 

(a) The name The Company may choose anj' 
name, provided the following rules are complied with 

(i) The name must be legibly shown on every 
place of business and every document issued by the 
company 

(ii) The name must not contain, without sane-, 
tion in writing from the Governor-General in Council 
words such as Royal, Impenal, Federal, State, etc 

(ill) The name must not be identical with, or 
too closely resemble, the name of any other company 
or firm, nor may such a name be chosen as is calculated 
to mislead the public into confusing it with that of an 
existing business In the first case the Registrar may 
refuse to register the company, and in the second, the 
person or company who is prejudiced may sue for an 
injunction restraining the company from using such a 
name. 

(iv) The word ‘limited’ must be used as the last 
word of the name If any officer or the company makes 
a contract on behalf of the company without the word 
“limited", he will be held liable on the contract perso- 
nally and the co.mpany will not be bound by such 
contract. 

If a company is intended to be formed, for pro- 
moting commerce, art, science, religion, charitj', or any 
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Other useful object, and applies or intends to apply its 
profits (if any) or other income m promoting its 
objects, arid to prohibit the payment of any dividend to 
its members, it may obtain the licence of the Central 
Government to be registered as a company with 
limited liability without the addition of the word 
“Limited” to its name. The licence may be granted on 
such conditions as the Central Government thinks fit, 
and may be revoked, subject to the company’s right to 
be heard in opposition to the revocation. 

Change in name : If a company, which has been 
already registered under a name, wants to change its 
name, it can do so by passing a special resolution 
to that effect and by obtaining the sanction of the 
Central Government for the change. The company 
must send a copy of the special resolution with the 
sanction of the Central Government to the Registrar 
so that the Registrar can issue a certificate noting the 
change, 

(b) Registered Office ' The memorandum must 
mention the registered office and the province in 
which the office is situated so that all communications 
to the company may be properly addressed. 

(c) Objects . A company is an artificial person 
incorporated for certain specified objects, and has no 
power to do any thing but those objects. It is, there- 
fore, usual to set out at length the precise objects 
which the company is likely to require for carrying on 
Its business, so as to leave as little as possible to infe- 
rence. 

The purpose of the statement of the company’s 
objects is two-fold : (1) to protect the subscribers who 
learn from it' the purposes to which their money can 
be applied, (2) to protect persons dealing with the 
company, who can infer from it the extent of the 
company’s powers. 

A contract to carry out an object not included 
among the objects of the company in the memorandum 
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IS ultra Vires company and void None of the 
company’s money can be spent except on the objects 
set out in the memorandum If a director parts with 
the company’s money or property for an ultra vires 
purpose, he will be liable to the company for the loss 
It has sustained, even if he acted in good faith, because 
the company itself cannot legally authorise him to do 
an ultra vires act The company can, however, in such 
a case, validly resolve not to sue him, and there is 
nothing ultra vires in their so doing 

A company can be restrained by injunction, 
obtained at the suit of one of its shareholders, from 
doing an ultra vires act 

Although a company can neither enforce nor 
be held liable on an ultra vires contract, there is no- 
thing to prevent it from protecting property by an 
ultra vires expenditure 

Powers — In addition to the objects strictly so 
called, the memorandum usually sets out a number 
of powers which are reasonably conducive to the 
furtherance of the company’s objects The following 
are powers frequently given (1) power to sell the 
undertaking of the company for shares in another 
company; (2) power to take shares in another com- 
pany, (3) power to borrow money and to issue bills 
of exchange This is implied in the case of a trading 
company, but an express power removes any diffi- 
culty if there is a doubt as to whether the company 
answers that description, (4) power to enter into 
profit sharing agreements with other companies and 
to borrow money* jointly with other companies (A 
general power to borrow does not authorise a joint 
borrowing), (5) power to acquire similar businesses, 
(6) power to sell or otherwise dispose of any part of 
the property of the company 

The objects clause usually concludes by giving 
power “to do all such business and things as may 
be incidental or conducive to the attainment of the 
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above objects or any of them ” This power must be 
taken with qualifications and only authorises the 
company to do that which is incidental or conducive 
to the main object of the company 

A cordpany has implied powers to do also the 
following acts which are not, or need not be, stated 
in the objects clause, (a) Any acts permitted by the 
Companies Act e. g. to alter its name or its articles, 
to reduce its capital etc, (ii) powers to appoint 
servants and agents to carry" out its business, (in) 
power to borrow in the case of trading companies. 

Alterations of Objects The objects of a comp- 
any can be altered by a special resolution confirmed 
by the court having jurisdiction under the Companies 
Act But they can only be altered to a limited extent 
in the cases set out below 

(a) to carry on its business more economically 
or more efficiently, or 

(b) to attain its mam purpose by new or impro- 
ved means, or 

(c) to enlarge or change the local area of its 
operations, or 

(d) tq carry on some business which under exis- 
ting circumstances may conveniently or advantageously 
be combined with the business of the company; or 

' (e) to restrict or abandon any of the objects 

specified m the memorandum; or 

(f) to sell or dispose of the whole or any part of 
the undertaking of the company, or * 

(g) to amalgamate with any other company or 
body of persons 

The sanction of the court is obtained by peti- 
tion to the court Before sanctioning the alteration 
the court must be satisfied that sufficient notice has 
been given to (a) the debenture holders, and (b) every 
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person or class of persons whose interests will be affe- 
cted by the alteration It must also be satisfied that 
with respect to every creditor who is entitled to 
object, either his consent has been obtained to the 
alteration or his debt has been discharged. 

The court has a discretion as to what order 
shall be made and may confirm the alteration in whole 
or in part and on such terms and conditions as it 
thinks fit The court may refuse to sanction the 
alteration at all In exercising its discretion it has 
regard to the rights and interests of (1) the members 
of the company, and (2) the creditors. 

A copy of the order confirming the alteration, 
and a print of the memorandum as altered must be 
delivered to the Registrar of Companies within three 
months from the date of the order, or within such 
extended period as the court may allow, and if such 
registration is not effected within the said period, such 
alteration and all proceedings connected therewith 
shall, at the expiration of such period of three months 
or such further time, as the case may be, become ab- 
solutely null and void, although the court may, on 
sufficient cause shown, receive the order on application 
made within a further period of one month 

(d) The himtation of habthty A clause sta- 
ting that the liability of members is limited whether 
by shares or by guarantee If the memorandum 
merely states that the liability of the members is limi- 
ted, It means that it is limited by sharps. If the liability 
is limited by shares, no member can be called upon to pay 
more than the nominal amount of his share or so much 
thereof as remains unpaid Where it is fully paid up 
the member’s liability is ml. If the liability is limited 
by guarantee, each shareholder undertakes to meet the 
debts of the company upto a specified sum, irrespec- 
tive of the amount of shares he takes 

(e) Capital issue The memorandum must 
state the amount of the company’s share capital and 
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its division into shares of fixed amount The com- 
pany cannot alter his share capital unless it is 
authorised by its Articles and allowed by the court to 
do so, that is why it is known as “Authorised Capital ” 
It is also known as Registered or Nopimal Capital. The 
whole of the authorised capital is not usually offered 
to the public for subscription The portion of this 
capital which is actually offered to the public is known 
as Issued Capital The portion of the issued capital 
v/hich has been actually taken up by the public and 
allotted is called the Subscribed Capital. And the por- 
tion of the subscribed capital which is actually paid 
up by those who have taken them is known as the Paid- 
up Capital The portion of the subscribed capital 
which remains unpaid is known as the uncalled capital 
which the shareholders can be called upon to pay 
whenever occasion arises When a company by a 
special resolution declares that this uncalled capital 
shall not be capable of being called up except m the 
event of and for the purpose of the company being 
wound up, this uncalled capital becomes the Reserve 
Capital of the company It cannot be called m except 
on winding up. 

The shares may be divided into classes, e,g. 
preference, ordinary and deferred shares, but it is usual 
to do this in the articles rather than in the memoran- 
dum If the share the divided into classes in the memo- 
randum and no provision is inserted for altering them, 
no alteration can ' subsequently be made without the 
consent of the court 

Preference shares A preference share is one 
which IS entitled to a preference as to be divided at a 
fixed rate over an ordinary share, and in some cases to 
a preference as to capital in a winding up There may 
be several classes of preference shares, first, second and 
third, ranking one after the other The preference 
which attaches to a preference shaie depends m each 
case on the articles or the terms of issue, and reference 
must be made to the articles or the terms of issue 
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to understand the right connected with any particular 
preference share 

When a right to a preferential dividend is given 
without more, it is a right to a cumulahve dividend, 
* e., if no dividend is declared in any year the arrears of 
dividend are to be carried forward and paid before a 
dividend is paid on the ordinary shares If, however, 
the shares are declared to be non-cumulative pre- 
ference shares, or the preferential dividend is to be paid 
out of the yearly profits, or out of the net profits of 
each year, the dividend will not be cumulative 

Companies are given power, if so authorised by 
their articles, to issue preference shares which are or 
at the option of the company are liable to be, redeemed 
Shares so issued can only be redeemed- (a) if they are 
fully paid, (b) out of profits available for dividend; or 
(c) out of a fresh issue of shares made for the purpose 
,of redeeming them. 

When such shares are redeemed out of profits 
there must be transferred, out of profits which would 
otherwise have been available for dividend, to a “capital 
redemption reserve fund” a sum equal to the amount 
applied in redeeming the shares This fund can only 
be reduced as if were paid up capital of the company 

Preference shares already issued cannot be con- 
verted into redeemable preference shares, because this 
IS not an “issue” 

(ii) Ordinary shares The holders of this class 
are entitled to dividend out of net profits after the 
payment of dividend on the preference shares 

(ill) Deferred shares : Some companies issue 
deferred or founder’s shares These shares are usually 
of small, nominal value with right to take the whole or 
a proportion of the profit after a fixed dividend has 
been paid on the ordinary shares The rights of the 
holders of deferred shares depend on the articles or 
terms of issue. 
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Stock When shares are fully paid up they may 
be turned into stock. When the capital of a company 
IS consolidated into stock, it is no longer divided into 
equal parts or shares but it may be divided into any 
amount The chief points of difference between stocks 
and shares are* (a) shares may be fully or partly paid 
up But stocks must be fully paid up, (b) shares can be 
issued and transferred only in terms of complete and 
indivisible units of the capital And a share cannot be 
bought and sold in fractions But stocks may be issued 
and transferred in terms of any amounts, (c) shares 
are distinctly numbered But stocks bear no such 
numbers. 

Consolidation is effected in general meeting 
according to the articles. Notice must be given to the 
registrar within fifteen days, of the consolidation, 
conversion or re-con version, and in case of default the 
company is liable to a fine not exceeding fifty rupees 
for every day during which the default continues and 
every officer of the company who knowingly and 
wilfully authorises or permits the default is also liable 
to the like penalty 

Alteration of capital A company, if so authorised 
by Its articles, may alter its capital in the following 
ways* (1) by increasing the Authoised Capital of the 
company, (2) by diminishing the Authorised Capital 
of the company; (3) by consolidating existing shares (4) 
by subdividing existing shares, (5) by re-organising 
exisiting classes of shares. 

Every company, if authorised by its articles, 
subject however to any conditions m the articles, 
may increase its nominal or authorised capital by a 
resolution of the company in a general meeting If, 
however, the articles of the company dp not authorise 
such an increase, the company may alter its articles 
by a special resolution to enable itself to do so. The 
new capital may be divided into preference, ordinary 
or deferred shares, provided it is not contrary to the 
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memorandum I£ it is, the memorandum may be alte- 
red by sanction of the court. 

A company may reduce its share capital by a 
special resolution, provided it is authorised by the 
articles, subject to confirmation by the court Redu- 
ction IS mainly effected in the following three ways, 
(i) Return of paid-up capital to the shareholders on 
the ground that it is not requued for the company’s 
purposes, (iij reduction or extinction of the liability 
outstanding on shares on similar grounds; (iiij wri- 
ting down of the paid-up capital on the ground that 
assets have been lost and that the capital is not now 
fully represented by assets 

If the existing creditors of the company are 
not affected by a reduction of capital, eg if it is case 
(ill) above and not case (i) or (ii), the court will 
sanction the reduction and confirm the special resolu- 
tion But if the reduction does affect the rights of 
the creditors, e g where reduction is effected as in (i) 
or (ii) above, creditors settled by the court must be 
given notice of such reduction. If any creditor objects 
to such reduction, his debt must either be satisfied or 
secured When the court is satisfied that all the 
creditors have either consented to such reduction or 
their claims have been satisfied or secured, the court 
will sanction the reduction and confirm the special 
resolution 

(f) T/ie AssocfaUon Clause This is the clause by 
which the subscribers to the memorandum declare that 
they desire to be formed into a company and agree to 
take the shares opposite their respective names It is 
usual for each subscriber to sign the memorandum for 
one share only There must be at least seven subscri- 
bers in the case of a public company and two m the 
case of private company The agreement to take shares 
contained in this clause is absolute and binding even 
' though the company never commences its business, 
and It cannot be set aside on the ground of 
misrepresentation. 
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Articles of- - Association. ■ 

The articles of association I's a document regula- 
ting the rights of the members of the company among 
themselves, and the manner in which the business of 
the company shall be conducted. It deals with the 
issue of shares, transfer of shares, alteration of the 
capital, borrowing powers, general meetings, voting 
rights, directors, their appointment and powers, divi- 
dends, accounts, audit of accounts, winding up and 
various other matters which will be referred to here- 
after 

Registration of Articles . Unlimited liability 
companies and companies limited by guarantee must 
register their articles. Limited liability companies may 
register their articles. If they do not register, a set of 
Articles contained' in Table A of th First Schedule of 
the Indian Companies Act will be deemed to apply to 
them Certain regulations contained in Table A are 
applicable to all companies e. g , the method of deciding 
questions at general meetings, depositing proxy forms, 
business to be managed by directors and so on 

Alteration of Articles . A company, can alter or 
add to Its articles by passing a special resolution An 
alteration or addition so made is as valid and can be 
altered in the same way as if originally in the articles 
The articles must be altered in good faith 'andj 
not so. as tO’ give an unfair advantage to a majority of 
the shareholders 

' Registration of a Company The memorandum 
and' the Articles (if any) must be 'signed by at least' 
seven persons in the case of a public company and'bwo 
persons in the case of a private company, each of- whofn 
must subscribe at least one • share of the company.' 
Then they have to be filed with the^Registrar of Joint- 
Stock Companies along with the following particulars- 
(a) A list of persons who have agreed to act 
as directors. 
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(b) The written consent of those whose names 
have been given as directors as per above, that they 
have so agreed 

, (c) 'A statement as to the address of the Regis- 
tered office 

(d) A contract of directors to take qualification 
shares, t e the minimum number of , shares, which 
according to the articles a director must take, where 
they have not subsciibed to the memorandum 

(e) A declaration from an advocate attorney or 
pleader that the provisions of the Indian Companies 
Act have been complied 'with 

The Registrar, after he is satisfied that all the 
requirements have been complied with and the pies- 
ciibed fees have been paid, enters the name of the 
company in the register and issues a certificate of 
incorporation The company comes into existence as 
a legal person from the moment the ceitificate of 
incorporation is issued 

Fees on regstiration i 

I By a company having a shard capital 

1 For registiation of a compay whose nominal capital does 
not exceed Rs 20,000, a fee of Rs 40 

2. For registration of a company whose noihinal share 
capital exceeds Rs 20,000, the above fee of forty rupees, 
with the following additional fees regulated according 
to the amount of nomial capital (that is to say) — 
For every 10,000 rupees of nominal share capital, or part 
of 10,000 rupees, after the first 20,000 rupees up to 50,000 
rupees Rs 20 

For every 10,000 rupees Of nomiiial shire capital, or part 
of 10,000 rupees, after the first 5Ci,000 rupees up to 
10,00,000 rupees Rs. 5 

For every 10,000 rupees of nominal share capital, or part 
of 10,000 rupees, ‘after the' first l0,0'O,OOO rupees. ■ Re. 1 

3. For registration of an'y increase of share capital made 
after the first registration of the company, the same 
fees per 10,000 rupees or part of 10,000 rupees, as would 
have been payable if such increased share ca’pital had 
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formed part of the original share capital at the time of 
registration. 

Provided that no company shall be hable to pay in 
respect of nominal share capital on registration, or 
afterwards, any greater amount of fees than 1,000 rupees 
taking into account, in the case of fees payable on an 
increase of share capital after registration, the fees paid 
on registration 

4 For registration of any existing company, except such 
companies as arc by this Act exempted from payment of 
fees in respect of registration under this Act. the same 
fee as is charged for registering a new company. 

5 For fihng any document by this Act required or autho- 
rised to be filed, other than the memorandum or 
the abstract required to be filed with the registrar by a 
receiver or the statement required to be filed with the 
registrar by the liquidator in a winding up ..Rs 3 

6. For making a record of any fact by this Act authorised 
or required to be recorded by the registrar, a fee of Rs 3 

II By a company not Jiatfinq a share capital. 

1 For registration of a company whose number of members 
as stated in the articles of association, does not exceed 
20, .. Rs. 40 

2, For registration of company whose number of members, 
as stated in the articles of association, exceeds 20, but 
does not exceed 100 .. Rs. 100 

3. For registration of a company whose number of members, 
as stated in the articles of association, exceeds 100, but 
is not stated to be unlimited, the above fee of Rs 100 
with an additional Rs 5 for every 5 members, or less 
number than 50 members, after the first 100 

4. For registration of a company in which the number of 
members is stated in the articles of association to be 
unlimited, a fee of Rs. 400 

5. For registration of any increase on the number of 
members made after the registration of the company 
the same fees as would have been payable, in respect 
of such increase if such increase had been stated _m 
the articles of association at the time of registration ; ' 
Provided that no bne company shall be liable to pay on 
the whole a greater fee than Rs. 400 in respect of its 
number of members, taking into account the fee paid on 
the first registration of the company. 
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6. For registration of any existing company except such 
companies as are by this Act exempted from payment 
of fees in respect of registration under this Act the 
same fee as is charged for registenng a new company 
7 For filing any document by this Act required or autho- 
rised to be filed, other than the memorandum or the 
abstract required to be filed with the registrar by a re- 
ceiver or the statement required to be filed with the 
registrar by the liquidator in a winding up Rs 3 
8. For making a record of any fact by this Act authorised 
for required to be recorded by the registrar, a fee 
of Rs 3 

This IS subject to the i>roviso that the aggregate 
of the fees payable in respect of the matters specified 
in the items 5 and 6 of Part I and items 7 and 8 of Part II 
above, shall not exceed rupees three in case in which 
both fees are payable in respect of a single docu- 
ment or transaction 

Exemption No fees shall be charged in respect 
of the registration in pursuance of Part VIII of the 
Indian Companies Act of a company if it is not regis- 
tered as a limited company, or if before its registration 
as a limited company the liability of the shareholders 
was limited by some Act of Parliament or Act of the 
Central Government or by Letters Patent 

Effect of registration’ From the date of incor- 
poration the members of the company form a body cor- 
porate by the name contained in the memorandum, 
capable of exercising all the functions of an incorpo- 
rated company and having perpetual succession and 
common seal A company on becoming registered is 
a legal person separate and distinct from its share 
holders. The property of the company belongs to 
the company itself and not to the individual share- 
holders. Accordingly the managing director even if 
he owns all the shares except one, cannot lawfully put 
cheques payable to the company into his own banking 
account, or draw cheques for his own purposes upon 
the company’s banking account. It also means that 
the company’s debts are the obligations of the company 



336 


COMPANV I^AW 


alone and cannot be enforced against individual share- 
holders, however many shares they may own. 

This principle of the independent corporate exis- 
tence of the company is of the greatest importance in 
company law. It is this which distinguishes it from a 
partnership, which has no separate legal existence, but is 
merely the association of two or more persons carry- 
ing on business together In a partnership, the property 
of the firm belongs to the partners and the firm’s 
debts are the debts of each of the partners, but in a 
company both its assets and liabilities arfe the assets and 
liabilities of the company and not of the shareholders. 

Prospectus 

A private company can commence its business 
immediately after it is incorporated. But a public 
company has to issue a prospectus inviting the public 
to subscribe to shares in order to raise the minimum 
subscription without which it cannot commence busi- 
ness. The Indian Companies Act defines a prospectus 
as “any prospectus, notice, arcular, advertisement or 
other invitation, offering to the public for subscription 
or purchase any shares or debentures of a company, 
but shall not include any trade advertisement which 
shows on the face of it that a formal prospectus has 
been prepared and filed.” In order to be an offer to 
the public It must be an offer to any person who 
chooses to come in and take the share And, therefore, 
a private offer to friends does not make the document 
a prospectus. The prospectus is usually issued imme- 
diately after the incorporation of the company It 
must be dated and signed by all persons named as 
directors or their authorised agents 

A copy of the prospectus must be filed with 
the Registrar before it can be issued in order to prevent 
the public from being misled or defrauded by the 
optimistic picture generally portrayed by a prospectus 
It is required under the law that every prospectus 
must contain the following facts: (1) The contents of 
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the memorandum 'With names, descriptions and addre- 
sses of signatories, and the number of shares’ subscri- 
bed for by them (2) The number of founders shares 
if any, and the nature and extent of the interest of the 
holders in the property and the profits of the company 
(3) The number of redeemable preference shares inten- 
ded to be issued together with the date and proposed 
method of redemption. (4) The number of shares 
(if any) fixed by the articles as the qualification of 
a director and any provision in the articles as to the 
remuneration of the directors, (5) The names, descrip- 
tion and addresses of the directors, manager, and 
managing agents together with their remuneration 
and terms of appointment (6) The minimum subscri- 
ption acquired for allotment and the amount of share 
money payable on application and allotment (7) The 
number and amount of shares and debentures, issued 
within the two preceding years (8) If any part of 
the issue is underwritten, the names of the under- 
writers (9) Names and addresses of vendors of any 
property purchased or acquired by the company (10) 
If the property was purchased within two years of 
the issue of the prospectus the history of all previous 
transfers of the property and if the property purchased 
IS a business, the profits and the balance sheet (11) A 
statement about the preliminary expenses (12) The 
amount paid to any promoter within the two preceding 
years and the consideration for any such payment. (13) 
The names and addresses of the auditors (if any) of the 
Company (14) The dates of and parties to every 
material contract (15) Particulars regarding the 
nature and extent of the interests of the directors in 
the promotion of the Company or in the property 
proposed to be acquired by the Company (16) The 
rights of voting and the rights as to capital and divi- 
dend attached to each class of shares (17) If the 
articles impose any restrictions on the rights of mem- 
bers to attend, speak or vote m meetings or to transfei 
their shares, a statement about such restrictions ( 18) 
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If the Company issuing prospectus has carried on busi- 
ness before a report of the auditor regarding profits 
and dividend for three preceding financial years, and 
a report if the proceeds of the issue of shares arc to 
be applied in the purchase of any business. 

Statement in lieu of prospectus 

A public Company cannot allot shares unless it 
files with the Registrar either a prospectus or a state- 
ment in lieu of a prospectus. A company may choose 
either to issue a prospectus or statement in lieu of 
prospectus A statement in lieu of prospectus must 
be signed by every person named or proposed as direc- 
tor or by his agent authorised in writing. It must be in 
a prescribed form and contain almost all the particu- 
lars set out above. 

Underwriting: Underwriting is a contract where- 
by certain people known as underwriters agree to 
take up a number of shares of the company if the 
issue is not fully subscribed in consideration of the 
payment of a certain commission Commission for^ 
underwritmg must be allowed by the articles and as I 
we have seen before, the prospectus must disclose the ' 
rate of the underwriters’ commission 

Membership of a company. 

The shareholders are the members of a company. 
The members consist of. — 

1. The subscribers of the memorandum. These 
are deemed to have become members, and the comp- 
any must, on registration, enter them in its register 
of members. 

2. Directors who have signed and delivered to 
the Registrar an undertaking to take and pay for 
their qualification shares. Such directors are in the 
same position as if they had signed the memorandum 
for the shares. 

3 Persons who have agreed to become members 



AI,I,OTMHNT OF SHARES 


339 


of the company, and whose names are entered in the 
register of members 

Allotment of shares. 

After the issue of the prospectus, the 
company sends application forms, each attached 
with a copy of the prospectus, to intending subscri- 
bers In due course these application forms reach the 
company duly filled in and signed by those who intend 
to become shareholders Then the company proceeds 
to allotment which means the distribution of shares 
among the applicants. An application is only an 
offer to the company, and the company has therefore 
the right to refuse allotment in any particular case 
The applicant whose offer is rejected gets in due 
course a letter of regret Those to whom shares are 
allotted are intimated of such allotment by letters of 
allotment No allotment can, however, be made unless 
the minimum subscription has been subscribed and 
the amount due on application, which must not be 
less thsn 5% of the nominal value of the shares has 
been paid m cash or by cheque which the directors 
have no reason to suspect 

Minimum subscription is the minimum amount 
which, in the opinion of the directors, must be raised 
by the issue to provide for (a) the purchase price of 
any property purchased or to be acquired, (b) preli- 
minary expenses, (c) underwriting commissions, (d) 
repayment of money borrowed for these purposes; 
(e) working capital. 

Minors'. In England an infant’s agreement to 
take shares is voidable at his election on his attammg 
maj'ority. But if the shares are registered in his 
name, and after attaining majority he acts as share 
holder, or does not within a reasonable time repudiate 
the shares, he cannot afterwards do so. Under the 
Indian Contract Act an infant’s contract is however 
altogether void But a transfer in favour of a minor 
IS not void, although a contract to take share on 
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behalf of a minor cannot be specifically enforced 
either for or against him. So it appears that a minor 
may become a shareholder if shares are transfe^ed 
to him, but the company may refuse to accept him 
'as a shareholder. 

Cessation of membership Membership is termi- 
nated in any of the following manners t 

(1) Transfer by a shareholder of his share, (2) 
Forfeiture of share for non-payment of calls or other- 
wise, (3) Surrender of share, (4) Death of a sharej 
holder; (5) By the rectification of the share register and 
the expunging of the name of a person who has been 
induced to take shares by fraud and misrepresentation. 

Commencement of business. 

A Public Company is not authorised to commence 
business even after the shares have been allotted 
In order to be able to commence business, the comp- 
any must file with the Registrar a ' duly verified 
declaration of the secretary or one of the directors 
in a prescribed form to the effect that shares to an 
amount not less than the minimum subscription have 
been allotted and that every director has taken and 
paid the amount due on application and allotment 
of his share. On this, the Registrar grants a 'certifi- 
cate for commencement' which entitles the company 
to commence business forthwith.- 

Rescission of contract for subscribing for shares. 

A contract to take shares is governed by the 
same rules as other contracts. A company is, there- 
fore, liable for any untrue statement in the prospectus. 
Thus, if a person who subscribes for shares proves 
(i) that there is an untrue statement in the prospectus, 
and (ii) that he was induced to, take the shares in 
reliance upon it, then he is erititled to set aside the 
contract on the ground of misrepresentation. ,If he 
can prove that the mis-statement was deliberately 
made or made recklessly, he will be entitled not only 
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to avoid the contract but also to damages from the 
conipany an the ground of fraud 

In order, however, to obtain rescission of the 
contract he must bring his action as soon as he learns 
the untruth of the statement, failing which he may 
be, estopped from having it rescinded 

Special liability of Directors and Promoters 

Apart from liability under the general law of 
contract, a special liability attaches to all persons who 
were directors of the company when the prospectus 
was issued, persons who had authorised the use of 
their names as directors in the prospectus or as 
having agreed to become directors, promoters, and all 
those who had authorised the issue of the prospectus 
All such persons become liable to pay compensation 
to any one who subscribes for shares on the faith of 
a prospectus for damage sustained by reason of any 
untrue statement in it, unless any one can prove one 
of the following 

(a) that he believed the untrue statement to be 
true from the time of the issue of the prospectus down 
to the allotment of shares and that he had reasonable 
grounds for that belief, or 

(b) in case of a director, that he withdrew his 
consent to become a director before the prospectus 
was issued and that in fact it was issued without his 
knowledge or consent, or 

(c) that the prospectus was issued without his 
knowledge or consent, and that as soon as he became 
'aware of it, he gave public notice of that fact that he 
had not consented, or 

(d) that although he consented to the issue of 
the prospectus he withdrew his consent to it before 
shares were allotted and gave reasonable public notice 
of that fact and with reason for it, or 

(e) that he made the statement upon the 
authority of an expert whom he had reasonable grounds 



Ui 


Company law 


for believing to be competent; or 

(f ) that the statement was a correct copy of an 
official document 

Shares 

A share is the interest of a shareholder in the 
company measured by a sum of money for the purpose 
of liability in the first place, and of interest in the 
second, but also consisting of a series of mutual covenants 
entered into by all the shareholders on the terms of the 
articles. The share is measured by a sum of money, 
namely, the nominal amount of the share, and also by 
the rights and obligations belonging it as defined by 
the Companies Act and by the memorandum and articles 
of the company. 

Transfer of shares' The shares or other interests 
of any member in a company are moveable property, 
transferable in manner provided by the articles of the 
company Thus, every shareholder has a right to 
transfer his shares, unless the articles provide to the 
contrary Sometimes the articles empower the directors 
to refuse to register transfer in certain events The 
following cases frequently occui 

(i) An article providing that on the bankruptcy 
of a member he shall sell his shares to particular 
persons at a particular price, which is fixed for all 
persons alike and is not shown to be an unfair price, is 
valid 

(ii) Private Companies frequently have articles 
to the effect that no shares shall be transferred except 
to a member of the company, so long as a member can 
be found to purchase them at a fair value to be 
determined in accordance with the articles Such 
provisions do not entitle the compay to refuse to 
register a transfer of shares from one member to 
another member of the company. 

(ill) Sometimes the articles provide that before 
selling his shares a member must inform the directors 
of the number of shares to be sold, their price and the 
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name of the proposed transferor, and before the 
transfer can take place the shares must be offered to 
the existing members who have the right to buy at 
that price In such a case, any member to whom the 
shares are offered must buy them all and not merely 
a part, otherwise the proposed transfer can be carried 
out 

(iv) When directors have power to decline to 
register a transfer, either absolutely or on certain 
specified grounds, and they refuse registration with- 
out giving any reasons, their refusal cannot be quest* 
loned unless there is evidence that they have not 
acted in good faith Articles giving the directors 
an absolute and uncontrolled discretion to refuse to 
register a transfer enpower them to refuse registration 
without giving reasons The duty of directors in such 
a case is to act in good faith m the interest of the 
company and with due regard to the shareholder’s 
right to transfer his shares, and fairly to consider the 
question at a board meeting If the directors give 
reasons for their refusal, the court can decide whether 
they are sufficient to justify their refusal 

(v) If directors have power to decline regis- 
tration and are equally divided, their power is not 
exercised, and the transfer must be registered. 

A company may always decline to register a 
transfer which is not properly stamped. As to stamp 
duty see chapter tnfra 

Transfer how effected The transfer must be in 
writing and the company must not register a transfer 
unless a proper instrument in writing has been 
delivered. A transfer need not be by deed, unless the 
articles expressly require a deed. 

The usual form of transfer is as follows, 

. I, A B in consideration of the sum of Rs 

paid to me by, C D of . (hereinafter called the said trans- 
feree) do hereby transfer to the said transferee the share (or 
shares) No in the undertaking of the Corrpnnv Ltd 
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tcf-holdTinfo tha said transferee, his executors, administrators 
and assigns, subject to the several conditions on which I held 
the same at the time of the execution thereof, and I, the said 
transferee, do hereby agree to take the said share (or shares) 
subject to the conditions aforesaid As witness hereof otir 
hands the . , day of . ... 

Witness to the signatures of etc. 

The instrument of transfer is executed by the 
transferor and handed to the transferee with the share 
certificate. The transferee executes it, and sends it to 
the company for registration. Until registration,- the 
transfer is not complete 

Rights as between vendor and purchaser : Where a 
person, who is on the register of shareholders, purports 
to transfer his share, what he transfers includes the 
right to get on the register and to become a member in 
his stead Upon a transfer all the rights and obligations 
of the member in respect of the shares are transferred 
from the date of the transfer^ but his right to dividends 
etc. already declared are not transferred unless ex- 
pressly so provided, nor are the liabilities in respect of 
calls already made; but the rights to future dividends-, 
and liabilities in respect of future calls are transferred. 
If the transfer is preceded by a coniiact the purchaser 
will be entitled to dividends declared after the con- 
tract Ordinarily, and in the absence of a contract to 
the contrary, a purchaser of shares is entitled to all 
the dividends which may have been declared after the 
date of the purchase The general rule however may 
be modified by special stipulations. 

Forged transfer . A forged transfer is a 
nulhty and cannot affect the title of the shareholder 
whose signature is forged. If the company, therefore, 
has registered the forged transfer and removed the true 
owner from the register, it can be compelled to replace 
him. It can then claim an indemnity from the person 
who sent the forged transfer for registration 

To protect themselves against the. consequences. 

of forged transfers, companies usually,' bn .a 'transfer' 
being lodged for registration, write to the transferor 
informing him of the transfer and of their intention 
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to^tegister it unless by return of post they hear to tlte 
conttciry. The neglect of the shareholder to reply to 
this communication does not -estop him from proving 
that the transfer is a forgery 

Transfer in blank . In the case of a share cer- 
tificate with a blank transfer duly signed by the regis- 
tered holder, the right principle is that each prior 
holder confers on the bona fide holders for 'value of 
the certificates for the time bemg an authority to fill 
in the name of the transferee and is estopped from 
denying such authority, and. to this extent, but no 
further, is estopped from denying the title of such 
holder for the time being By delivery an inchoate legal 
title passes, but a title by unregistered transfer is not 
equivalent to the legal estate in the shares or to the 
complete dominion over them. The certificate with 
blank transfer contemplates transfer by getting in the 
name of the transferee ^nd Vy registration on the books 
of the company 

If the owner of the certificate leaves it and ah 
executed transfer with his broker who wrongfully 
pledges It with a bank, the title . of the bank which 
had no notice of the fraud will prevail But where 
the plaintiff wishing to sell certain shares was induced 
by his broker to execute a transfer in blank arid the 
broker afterwards filled in the number etc of the 
shares of another company of which the plaintiff was 
the owner, and the broker also stole the share certi- 
ficates from the plaintiffs box and passed the transfer 
as a genuine transfer, and the name of the purchaser 
was registered, it was held that the plaintiff was not 
guilty of culpable negligence such as estopped hnn 
from asserting that the transfer deed was a forgery 
and from claiming damages and a mandamus to have' 
his name restored to the register . 

Security on shares :• 

r : A security may be given on shares by a legal 
mortgage in which case a transfer to the mortgagee is 
executed and registered with the company, or by an 
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equitable mortgage by deposit of the share certificate 
with or without a transfer m full or in blank executed 
by the mortgagor. But the equitable mortgagee’s 
position is not always safe as the mortgagor may obtain 
a fresh certificate and frustrate the claim of the mort- 
gagee. The position of an equitable mortgagee of 
shares is not however prejudiced by the mortgagor’s 
bankruptcy, although the shares remain registered in 
his name and notice of the mortgage has not been 
given to the company, 

A mortgagee of shares must give notice of his 
incumbrance to the company, or his lien will be lost 
as against a subsequent purchaser for value without 
notice. Where a principal entrusts an agent with 
securities and instructs him to raise a certain sum 
upon them, and the agent borrows a larger sum, the 
lender being ignorant of the limitation, the principal 
cannot redeem the securities without paying the len- 
der all he has lent, although the agent has obtained 
the loan by fraud and forgery and although the lender 
made no inquiry. Where shares are pledged with a 
company, the legal owner thereof is the shareholder 
and not the company. He alone must be held liable 
for all unpaid calls thereon. 

Priority of title : As between two persons 
claiming title to shares registered in the name of a 
third person, priority of title prevails unless the clai- 
mant, second in point of time, can show that as bet- 
ween himself and the company, before the company 
received notice of the claim of the first claimant, the 
second claimant has cquired the full status of a share- 
holder, or at any rate that all the formalities have been 
complied with, and that nothing more than some mi- 
nisterial acts remain to be done which the company 
cannot refuse to do forthwith. 

If more of the transfers ate registered, the first 
in pomt of time has priority, and this priority is not 
lost because some ministerial act has not been done. 
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The onus is on the transfeiee, later in point of time, 
to show that he acquired the full status of shareholder 
earlier 

Surrender of share •• It is not open to a share- 
holder to surrender his shares, oi to the company to 
accept the surrender, unless the act of the company can 
be brought within the rules relating to forfeiture of 
shares A surrender of shares, the company releasing 
the shareholder from further liability in respect of 
the shares, is equivalent to a purchase of the shares by 
the company and is therefore illegal and void The 
articles of a company often allow directors to accept 
surrender of shares There is no reason to suppose 
yvhy a surrender of a fully paid up share accepted by 
the company bona fide and for the insterest of the 
company should not be valid 

Share certificate Share certificates are mova- 
ble property, and also “goods” within the meaning of 
the Indian Sale of Goods Act Where the denoting 
number of the shares are not ascertained at the time 
of the contract, but share certificates are handed with 
transfer executed by the transferor ( even in blank ) 
and accepted* by the purchaser, the shares become 
ascertained goods and the sale is complete Title to 
get on the register consists in the possession of a certi- 
ficate together with a transfer signed by the reg^istered 
holder Provisions in the articles authorizing the 
holders of scrips to pass shares to delivery are irregu- 
lar and such a company may be ordered to be wound 
up. If a shareholder disposes of his shares by invalid 
transfer, he remains liable in respect of those shares 

Transmission of shares Transmission of shares 
differs from transfer in that it signifies passing of 
shares from one person to another by the operation 
of law, such as by death or insolvency On the death 
of a shareholder his share vests in his personal repre- 
sentatives and his estate remains liable for calls On 
idle insolvency of a shareholder, the official Assignee 
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or the Receiver can sell and transfer his' shares,' 
Rights of Members. 

A member or a shareholder of a public company 
has the following rights: 

(1) He has a right to transfer his share subject 
only to the restrictions imposed by the articles 

(2) He has the right to inspect the register of 
members kept open in the registered office of the 
company, gratis. 

(3) He can require a copy of the register or 0 ]t 
any part thereof, or the list and summary required by 
the Companies Act or part thereof, on payment of /6/ 
for every hundred words or fractional part thereof 
required to be copied 

(4) He can demand inspection of the minute 
bpoks of general meetings of the company, register of 
directors, managers and managing agents, register of 
contracts in which any director or directors are directly 
or indirectly concerned, or interested, and also copies 'of 
mortgages or charges requiring registration under 
Section 109 of the Companies Act at gll leasonable 
times. 

(5) He is entitled to have a copy of the statutory 
report at least 21 days before the statutory meeting, a 
copy of the balance sheet, profit and loss account, 
auditor’s report and the directors’ report at least 14 
da'ys before the date of the annual general meeting and 
also of notice of meetings of the company at laast 14 
days before such meetings. 

(6) He is entitled to receive a copy of the 

memorandum and articles within 14 days at His request 
and on payment of Re. 1/- or such less suni as the 
cdtfipany may prescribe. ' 

(7) He IS entitled to be furnished with a copy of 
the minutes of general meetings within 7 days ^ter he 
has made a request in that behalf at a charge not 
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exceeding -/6/- for hundred \Kords, 

(8) He can require a copy of the register of 
holders of debentures or any part thereof, and also 
copies of mortgages and charges and the company’s 
register of mortgages on pa 5 rment of -/6/- for every one 
hundred words required to be copied. 

(9) He IS entitled to be furnished with copies 
of the Balance Sheets and the Profit and Loss accounts 
or the income and expenditure account and the 
auditor’s report at a charge not exceeding -/6/- for 
every hundred words 

(10) He has a right to apply to the Court for 
rectification of the share register if (a) the 'name of 
any person is fraudulently or without sufficient cause 
entered in or omitted from the register of me 3 bers of 
a company, or (b) unnecessary delay takes place in 
entering on the register the fact of any person having 
ceased to be a member 

■ (11) He can apply to the Court to call or direct 
the calling of a general meeting of the company if 
default is made in holding a meeting in accordance 
with the provisions of the Companies Act 

(12) He can apply for compulsory winding up 
of the company on the ground of default in filing the 
statutory report 

The rhembers in a body are collectively endowed 
with certain rights Under the Indian Companies 
Act they can collectively do any one of the following 
actS' by ordinary resolution and by a simple majority of 
votes. 

- . . 1 Increase the share capital by the issue of 

new shares if the articles authorise the same ' ' ' . 

2. Consolidate and divide all or any of its share 
capital into shares of larger amounts or sub-divide the 
shares into smaller amounts. 

, 3. . Convert shares into stock or stock into share 

■ 4 Cancel the shares which have not been 
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taken or agreed to be taken by any person. 

5. Discuss and pass any resolution relating to 
the statutory report in the statutory meeting. 

6. Appoint the Directors. 

7. Declare dividend, but no dividends declared 
shall exceed the amount recommended by the directors. 

8. Consent to the Directors’ selling or dispos- 
ing of the undertaking of the Company or remitting 
any debt due by a director. 

9. Appoint auditors. 

10. Pass a resolution for winding up of the 
company when the period, if any, fixed for the dur- 
ation of the company by the articles expires 

The members or shareholders can by special 
resolution do the following, 

1. Alter the articles. 

2. Alter the memorandum, subject, of course, 
to the sanction of the court. 

3. Reorganise the share capital either by redu- 
cing or increasing the same. 

4. Appoint inspectors for investigating the 
affairs of the company. 

5. Wind up the company. 

The members or shareholders can, by extraord- 
inary resolution, do the following ; — 

1. Declare that the company cannot by reason 
of its liabilities continue its business, and that it is 
advisable to wind up. 

2. Remove any director, whose period of office 
is liable to determination at any time by retirement of 
directors in rotation, before the expiration of his period 
of office and may appoint another person in his stead. 

Duties Sind liabilities of members. 

The duties and liabilities of members are partly 
contractual and partly statutory. The statutory liabi- 
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lities are those which the Company Act imposes by 
virtue of the shareholders becoming shareholders. 
Thus each shareholder is under a statutory liability to 
pay the uncalled portion of the money due on shares. 
Contractual libility is imposed by the articles which 
every shareholder is deemed to have adopted. 

(1) Calls When shares are issued, the full 
amount of the share is not usually payable at once 
Part is payable on application, part on allotment, and 
the remainder by instalments at fixed dates These 
instalments aie not calls, as theobhgation of the share- 
holder to pay IS not dependent on a call from the 
company A call is the result of an obligation on the 
part of the shareholder to pay the whole or part of 
the balance unpaid on the shares “as and when called 
on”. 

Calls are made in the manner laid down m the 
articles A call is not properly made unless both the 
amount of the call and the date of payment is fixed 
A verbal duection to the secretary fixing the date of 
payment is not enough. The call is usually made by 
the directors by a resolution at a Board meeting and 
the Secretary gives notice of the call to all the share- 
holders. 

If authorised by the articles a company may 
accept payment from a member of the whole or a part 
of the amount remaining unpaid on his shares although 
no part of this amount has been called up. 

(2) Forfeiture'. A company has no power to 
forfeit the shares of its members, unless it is expressly 
authorised by the articles to do so Forfeiture, being 
in the nature of a penal proceeding is only valid if 
the provisions of the articles are strictly followed. Any 
irregularity will avoid the forfeiture. The power of 
forfeiture must be used for the benefit of the company 
and m good faith, and not for the purpose of relieving 
shareholders from their liabihty. 

The effect of the forfeiture on the former 
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owner of the shares is to discharge him from his 
liability on the shraes. “The company on forfeiture 
gets its shares back, and the shareholder who has bad 
his shares forfeited is wholly discharged from his H* 
ability”. To prevent this position from arising, the 
articles usually preserve the liability of the former 
owner. These usually provide: “A person whose 
shares have been forfeited shall cease to be a member 
m respect of the forfeited shares, but shall, notwith- 
standing, remain liable to pay to the company all 
moneys which, at the date of forfeiture, were presenuy 
payable by him to the company in respect of the 
shares, but his liability shall cease if and when the 
company receive payment in full of the nominal 
amount of the shares ” 

(3) Lien. The articles of a company generally 
provide that the company shall have a first lien on 
the shares of the member for their debts and liabilities 
to the company. The result is that the company can 
claim a charge over shares of a member indebted to 
the company in preference to the other creditors or 
the shareholder But it should be noted that, if the 
shareholder mortgages his share and the mortgagee gives 
notice to the company and the shareholder becomes in- 
debted to the company prior to the mortgage, the lien 
of the company will prevail over the mortgage. 
Dividends: A dividend is the share of that port- 
ion of the company’s assets divided among the members 
which IS received by a shareholder. No eiqjress power 
to pay dividends is required in the Memorandum or 
the Articles, but tbe articles set out the way in which 
dividends are to be declared and the fund from which 
they are payable Dividends must be carefully distin- 
guished from interest. Interest is a debt which, like all 
debts, is payable out of the company’s assets generally. 
A dividend, however, is only a debt after it has been 
declared by the company, and dividends cannot be 
declared out of the assets generally; they can only be 
declared out of the assets legally available for dividend. 
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No shareholder, not even a preference shareholder, 
has a right to sue for enforcing payment until a divi- 
dend IS declared. 

A company is not bound to divide the whole 
of Its profits amongst the shareholders unless its 
memorandum or articles clearly provide that it shall 
do SO The dividends must be paid in cash and cannot 
be paid otherwise such as by the issue of debentures 
bearing interest. 

Interim dividend The articles of a company 
usually provide that the directors may pay interim 
dividends. An interim dividend is a dividend declared 
at any time between two ordinary meetings 

Directors. 

One of the advantages of the company system is 
that It enables a person to have financial interest in a 
business in the management of which he is unable to 
take part The management of a company is therefore 
usually entrusted to a small body of persons commonly 
called “directors,” but who are sometimes called 
governors, managers, or committee of management 

Every company, othei than a private company 
must have at least three directors The first directors 
are often named in the articles But if the articles do 
not provide for such appointment, the subscribers of 
the memorandum shall be deemed to be the directors 
of the company until the first directors shall have 
beed appointed Subsequent directors are appointed by. 
the shareholders in general meeting. Where a director 
retires or dies before his term of office has expired, the 
other directors may fill up the vacancy by making an 
appointment themselves Usually the method of appo- 
inting directors is laid down by the articles and the 
above rules are subject to the articles. Directors appo- 
inted must retire by rotation and at least two thirds of 
the number of directors must retire at one time. 

No person can, however, be appointed as a director 
by the articles or named or proposed as a director in a 



354 


COMPANY LAW 


prospectus unless before the registration of the arti- 
cles or the publication of the prospectus he or bis 
agent has-(i) signed and filed with the Registrar a 
consent in writing to act as such director, (li) either 
signed the memorandum for a number of shares not 
less than his qualification shares or taken from the 
company and paid for or agreed to pay for his qualifi- 
cation shares, or signed and filed with the Registrar a 
contract m writing to take from the company and pay 
for his qualification shares, or made and filed with the 
Registrar an affidavit to the effect that a number of 
shares, not less than his qualification shares, are register- 
ed in his name. 

The minimum number of shares which every 
director must subscribe in order to become a director 
is known as the '‘qualification shares" and a director 
must obtain it within two months of his appointment. 

Vacation of office by Director: A director 
must vacate his office if (1) he fails to obtain 
qualification shares within two months of his appoint- 
ment ; f2) he is found by court to be of unsound 
mind ; (3) he is adjudged an insolvent , (4) he fails 
to pay calls on his shares within six months of such 
call ; (5) he or any firm of which he is a partner or 
any private company of which he is a director, with- 
out the sanction of the company in general meeting, 
accepts any position of profit under the company other 
than that of a managing director, manager, or a legal 
or technical adviser, or banker, or accepts loans or en- 
ters into contracts with the company ; (6) he absents 
himself from three consecutive meetings of the board 
of directors, or for three months, whichever is 
longer, without leave from the board of directors ; 
(7) he is committed of any criminal offence against the 
company. 

Remuneration of Directors : Directors cannot 
claim any remuneration for their work unless the 
articles provide for it or the shareholders authorise it 
by resolution in general meeting The remuneration 
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of directors is a debt owing by company and as such 
can be paid out of capital 

Position of Directors The exact position of 
directors with regard to the company is rather hard to 
define. They are not servants of the company, but are 
rather in the position of managers or '"managing 
partners ” In some respects they may be said to be (1) 
trustees, and (2) agents on behalf of the company 

Directors are trustees, of the company’s money 
and property in the sense that they must account for 
all the company’s money and property over which they 
exercise control, and must refund to the company any 
of Its money or property which they have improperly 
paid away. Directors are trustees of the powers en- 
trusted to them in the sense that they must exercise 
their powers honestly and in the interests of the com- 
pany and the shareholders and not in their own in- 
terests Strictly speaking, however, the directors of a 
company are not trustees, because they are not persons 
in whom the property of the company may be said to 
be vested. Thus, directors cannot make a profit out of 
property in regard to which their fiduciary relationship 
exists. 

When directors contract on behalf of a company 
their position is the same as that of other agents and 
they incur no personal liability on the contract. If, 
however, directors exceed the powers given to them 
by the memorandum and articles they will be liable 
for breach of warranty of authority Their actions 
may be ratified by the company if they act within the 
powers in the memorandum but outside the powers 
conferred on them by the articles 

Powers and duties of Directors The powers of 
directors are generally contained in the articles, and 
subject to the articles, the directors can do all that is 
necessary for the proper conduct of the business of 
the company The powers of the directors must be 
exercised as a body by the board of directors, unless' 
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the articles allow the directors to delegate their 
powers to some one else or one of them. Generally the 
articles provide for the giving of special powers to one 
or more directors known as managing directors who 
actually conduct the business of the company from 
day to day. The following restnchoiis have, however, 
been laid down by the Companies Act on the powers 
of directors 

(1) The directors of a public company cannot, 
except with the consent of the company in general 
meeting, sell or dispose of the undertaking of the 
company or remit any debt by a director. 

(2) The directors cannot make or grant any 
loan to any of the directors 

(3) A director cannot hold any office of 
profit under the company except that of a managing 
director, manager, technical advisor or banker 
without the consent of the company obtained in 
general meeting 

(4) A director cannot enter into any contract 
foi the sale, purchase or supply of goods and materials 
with the company without the consent of the pther 
directors 

(5) A director interested in a contract must 
give notice to other directors about his interest and 
he cannot attend and note in the meeting of the board 
of directors where such contract is to be discussed and 
considered. 

Liability of Directors The liability of the 
directors is as follows 

(1) Directors are bound to carry out their 
duties with such care as is reasonably to be expected 
from persons of their knowledge and experience If 
they fail to exercise that care they are guilty of negli 
gence and liable accordingly. They are liable to the 
company for wrongful application of the company’s 
money, this liability being either m the nature of a 
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breach of trust, by which the director benefits, eg, 
accepting a present of qualification shares from a pro- 
moter, or due to negligence in dealing with the com- 
pany’s property in some manner not recognised by the 
articles or the memorandum or the Companies Act, eg 
paying dividends to shareholders when no profits have 
been made. But in cases where directors derive no 
personal benefit, they are excused if they act honestly 
and reasonably 

(2) They are specially liable to repay to share- 
holders any application moneys or other moneys paid 
in respect of an allotment of shares which is irregular 
eg , where allotment had taken place before the mini- 
mum subscription was forthcoming. The directors are, 
however, excused if they can prove that the default 
was not due to any misconduct or negligence on their 
part 

(3) The directors are also liable to persons 
who apply for shares on the faith of mis-statements in 
the prospectus 

(4) The directors may also become hable on 
the winding up of the company if it is shown that 
they were knowingly parties to the carrying on of any 
business of the company for any fraudulent purpose to 
and, in particular, for the purpose of defrauding cre- 
ditors 

Exemption from hahihty . The liability of 
directors is exempted under the following conditions 
(i) in cases of negligence, default etc,, if the directors 
have acted honestly and reasonably, (ii) in cases of 
errors of judgment, (iii) m cases of frauds committed 
by subordinate officers of the company without the 
knowledge of the directors 

No director, however, can escape liability for his 
own neglect, default, breach of duty or breach of trust 
for which he is made liable by ordinary law, irrespec- 
tive of any agreement or any provision in the articles 
freeing him of such habihty 
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Directors are not liable for fraud or misconduct 
{e g. issuing fraudulent prospectus) of their co-directors 
or other persons employed by the company, unless 
they have expressly or tacitly permitted its commission, 

“Managing Agents” and “Manager” 

“Managing Agent” means a person, firm or com- 
pany entitled to the management of the whole affairs 
of a company by virtue of an agreement with the 
company, and under the control and direction of the 
directors except to the extent, if any, otherwise pro- 
vided for in the agreement and includes any person, 
firm or company occupying such position by what- 
ever name called, A "manager" means a person who 
subject to the control and direction of the directors 
has the management of the whole affairs of a company 
and includes a director or any other person occupying 
the position of a manager by whatever name called 
and whether under a contract of service or not. 

Appointment and removal of Managing Agents : 
All appointments and removals of managing agents 
and variation of their contracts must be approved by 
the company at a general meeting. But this provision 
will not apply where such appointments are made 
before the issue of the prospectus and where the 
prospectus contains the terms of appointment. A 
company may always remove a managing agent by a 
resolution passed at a general meeting notice of which 
has been given to tha managing agent, where such 
managing agent is convicted of a criminal offence re- 
relating to the affairs of the company The managing 
agent will also to have vacate office if he is adjudged 
an insolvent. 

Term of appointment of Managing Agents : 
The maximum period for which a managing agent 
can now be appointed is twenty years, after which the 
managing agent can be reappointed for another term. 
But a managing agent will continue to function even 
after twenty years until all claims payable to the 
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managing agent are paid Managing Agent appointed 
before the commencement of the Act of 1936 can 
remain in office until twenty years have elapsed from 
the commencement of the Act, after which they must 
be reappointed if they are to act as managing agents. 

Remuneration The remuneration of a managing 
agent must now be on the basis of fixed percentage of 
the annual net profits of the company A managing 
agent, however, may insert a provision in the agree- 
ment allowing for an allownance or a minimum pay- 
ment m case of absence of or inadequacy of profits. 
But such a provision can only be effective if the com- 
pany approves it by a special resolution. 

Restrictions on the powers of Managing Agents 
There are the following restrictions and limitations on 
the powers of managing agants ; 

(i) No company can give to a managing agent 
of the company or to any partner of the firm, if the 
managing agent is a firm or to any director of the pri- 
vate company, if the managing agent is a private com- 
pany, any loan out of the moneys of the company. 

(ii) A managing agent, if the managing agency 
consists of an individual or private company, cannot 
enter into any contract for the sale, purchase or supply 
of goods and materials with the company except with 
the consent of three-fourths of the directors 

(Hi) managing agent cannot exercise the pow- 
er to issue debentures in respect of the company, or 
except with the authority of the directors and within 
the limits fixed by them, a power to invest funds of 
the company, 

(iv) A managing agent cannot on his own 
account engage in any business which is of the same 
nature as and directly competes with the business 
carried on by the company under his management or 
by a subsidiary company of such company 

(v) If the articles of a company provide for 
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the appointment 'of a certain number of directors 
by the managing agent the number to be so appoin- 
ted by the managing agent must not exceed one-third 
of the whole number of directors except in the case 
of a private company. 

Meetings of the company. 

There are three classes of meetings held by 
companies. (1) the statutory meeting, (2) the annual 
general meeting, and (3) extraordinary general meet- 
ings. 

Statutory meeting : Every public limited com- 
pany must, within a period of not less than one month 
and not more than six months from the date at 
which the company is entitled to commence business, 
hold a general meeting of the members of the com- 
pany. This meeting is called the “statutory meeting ” 
The director must, at least twentyone days before 
the day on which the meeting is held, forward a 
report to every member of the company. This report 
is called the "statutory report". It must be certified by 
at least two directors or by the Chairman of the dire- 
ctors and must contain the following particulars 

(a) The total number of shares allotted 

(b) The total amount of cash received by the 
company in respect of all the shares allotted 

(c) An abstract of the receipts of the company 
and of the payments made thereout up to‘ a date with- 
in seven days of the date of the report. 

(d) The names, addresses and descriptions of 
the directors, auditors, managing agents or managers, 
if any, and secretary of the company. 

(e) The particulars of any contract, the ' modi- 
fication of which is to be submitted to meeting for its 
approval, together with the particulars of the modifi- 
cation or proposed modification. 

(f) An account of the preliminary expenses of 
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the company. 

(g) Arrears, if any, due on calls from directors, 
managing agents and managers 

(h) Particulars of any commission or brokerage 
paid or to be paid in connection with the issue or 
sale of shares to any director, managing agent or 
manager 

The object of the statutory report and meet- 
ing is to furnish the shareholders with full informa- 
tion of the results of the formation of the company 
and an opportunity of discussing those results before 
the company may embark on trading to any appre- 
ciable extent The following further rules are to be 
co'mplied with (1) The statutory report shall, as far 
It relates to the shares allotted by the company, and 
to the cash received in respect of such shares and to 
the receipts and payments of the company, be certi- 
fied as correct by the auditors of the company (2) 
The directors shall cause a copy of the statutory report 
certified as required above to be delivered to the 
registrar for registration forthwith after the sending 
thereof to the members of the company (3) The dire- 
ctors shall cause a list showing the names, descrip- 
tions and addresses of the members of the company, 
and the number of shares held by them respectively, 
to be produced at the commencement of the meeting, 
and to remain open and accessible to any member of 
the company during the continuance of the 'meeting 

In the event of any default in complying with 
above provisions, every director of the company who 
is guilty of or who knowingly and wilfully authorises 
permits the default shall be liable to a fine not exceed- 
ing five hundred rupees. 

In case no statutory meeting is held within the 
last date on which such meeting ought to have been 
held, a shareholder, a creditor or the Registrar may 
apply to the Court for the winding up of the company 
after the expiry of fourteen days from such last date. 
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and the court may order for winding up in such an 
event But the court may, instead of directing that 
the company be wound up, give directions for the 
statutory report to be filed or a meeting to be held, 
or make such other order as may be just. 

Annual General Meeting. A general meeting of 
every company shall be held within eighteen months 
from the date of its incorporation and thereafter once 
at least in every calendar year and not more than 
fifteen months after the holding of the last preceding 
general meeting. If default is made in calling such a 
meeting every director or manager of the company 
who IS knowingly and wilfully a party to the default 
shall be liable to a fine not exceeding five hundred 
rupees and the court may on the application of any 
company, call or direct the calling of a general meet* 
ing of the company The directors of every company 
must lay before the company in general meeting a 
balance sheet and profit and loss account, or in the 
case of a company not trading for profit, an income 
and expenditure account, for a period covering nine 
months from the date of the meeting, and in the case 
of the first meeting after incorporation. The balance 
sheet and the profit and loss account or the income 
and expenditure account must be audited by the com- 
pany’s auditor and the auditor’s report must be attached 
thereto. Every company other than a private company 
must send a copy of such balance sheet and profit and 
loss account or income and expenditure account so 
audited together with a copy of the auditor’s report 
to the registered address of evey member of the com- 
pany at least fourteen days before the meeting at 
which It is to be laid before the members of the 
company and shall deposit a copy at the registered 
office of the company for the inspection of the mem- 
bers. The directors must also attach to every balance- 
sheet a report about the state of the company’s business, 
the amount, if any, which they recommend should be 
paid by way of dividend and the amount, it any, which 
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Extraordinary General Meeting. Every general 
meeting of the company which is not the statutory or 
the annual general meeting is an extraordinary meet- 
ing The directors may whenever they think fit, 
convene an extraordinary general meeting The directors 
are also bound to convene an extraordinary general 
meeting on the requisition of the holders of at least 
one-tenth of the issued share capital of the company 
upon which all calls or other sums then due have been 
paid, stating the objects of the requisition and signed 
by the requisitionists If the directors fail to call a 
meeting within twenty-one days of the requisition, 
the requisitionists or a majority of them in value,, 
may themselves call the meeting, provided they call 
the meeting within three months of the requisition 
Any reasonable expense incurred by the requisitionists 
by xeason of the failure of the directors to convene 
the meeting duly must be repaid to the requisionists 
by the company and the company may deduct it from 
the fees of remuneration of the directors 

Persons entitled to convene meeting The 
meetings of a company are usually called by directors 
But unless articles provide otherwise two or more 
members holding not less than one-fourth of paid up 
share capital can call a meeting The court is also 
competent to convene a meeting either at the instance 
of a shareholder or on its own initiative where it is 
otherwise impracticable to call a meeting 

Rule% as to the conduct of meetings . Except in 
the case of a private company, notice of all meetings 
in writing must be given to every shareholder at last 
fourteen days before the holding of such meetings 
The notice should be served personally on every 
shareholder, but if the articles allow, it may be served 
by post The notice must be sufficient to show the 
members substantially the object of the meeting, eg 
a notice of resolution to increase the capital should 



364 


COMPANV I,AW 


Specify the amount of the proposed increase. If any 
special business is to be transacted, the notice must 
speafy its nature. The only business which can be 
validly transacted at the meeting is to confirm or 
reject the proposal of which notice has been given. 
Alternatives proposed by way of amendment will not 
be in order, unless covered by the terms of the notice. 

All business shall be deemed special that is 
transacted at an extraordinary meeting, and all that is 
transacted at an ordinary meeting with the exception 
of sanctioning a dividend, the consideration of the 
accounts, balance-sheets and the ordinary report of the 
directors and auditors, the election of director and 
other officers in the place of those retiring by rotation 
and the fixing of the remuneration of the auditors. 

Quorum : No business can be transacted unless 
a quorum of members is present In the case of a 
company, the quorum for meetings of shareholders is 
generally fixed by the articles. But if the articles do 
not provide for the quorum, then, in the case of a 
public company at least five members, and in the case 
of a private company at least two members, must be 
present personally to form a quorm. 

Chairman : The articles usually provide who 
IS to be chairman But if the articles are silent, each 
meeting, chooses its own chairman, provided there is 
a quorum before the election of the chairman takes 
place. 

It is the duty of the chairman : 

1. To present order. 

2 To see that the proceedings are regularly 
conducted. 

3, To take care that the sense of the meeting 
is properly ascertained with regard to any question 
before it, 

4. To decide questions arising for decision 
during the meeting. 
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He must allow the minority of the shareholders 
to have a reasonable time to put forward their argu- 
ments, but at the expiration of that time he is entitled, 
if he thinks fit, to put a re'solution to the meeting 
that the discussion be terminated, 

A chairman cannot adjourn a meeting at his 
own will,, except in case of disorder If, in any other 
case, he purports to do so, the meeting may elect 
another chairman and proceed with business The 
chairman is not bound to adjourn a meeting, even if 
the majority desire him to .do so, unless the articles 
otherwise provide 

If the articles provide the chairman may have a 
casting vote, in addition to his ordinary vote, exerci- 
sable only in the case of equality of votes prior to his 
using the casting vote 

Voting Every member of a company limited 
by shares has one vote in respect of each share. If 
the shares are turned into stock, then every member 
will have vote in respect of each hundred rupees of 
stock. A member of any company not limited by 
shares has only one vote irrespective of the number 
of shares he may hold. 

Poll . All questions in a meeting are generally 
decided by a show of hands But where voting by 
show of hands is considered unsatisfactory or where it 
IS undesirable, a poll may be demanded A poll can 
only be demanded by at least five members, or the 
chairman or any member or members holdmg not less 
than one-tenth of the issued capital which carries 
voting rights The chairman then fixes the time and 
place for taking the poll and on a poll even absent 
members may vote through proxies. 

Proxy . A ‘proxy’ is a stamped instrument in 
writing authorising a person to vote as proxy for a 
shareholder at a certain meeting The person so au- 
thorised must be a shareholder himself. The proxy 
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must be signed by the appointer and deposited at the 
registered office of the company at least seventy-two 
hours before the time of the meeting. There can be 
no“power to vote by proxy unless it is expressly provi- 
ded for by the Articles 

Resolutions. 

Resolutions may be (1) ordinary, (2) extraordi- 
nary, or (3) special. 

An ordinary resolution is one passed by a pim- 
ple majority of the members voting at the meeting. 
It deals xvith ordinary busmess, such as, passing of 
accounts, appointing directors and so on No notice 
need be given of such ordinary resolutions unless 
the articles require. But notice of all ordinary reso- 
lutions to be proposed at the statutory meeting must 
be given. 

An extraordinary resolution is a resolution 
passed by a majority of at least three quarters of the 
members present at a general meeting who are entitled 
to vote and do vote, such meeting being convened by 
notice specifying the resolution and stating that it 
would be proposed as an extraordinary resolution. It 
is not necessary that all extraordinary business must 
be conducted by extraordinary resolutions unless the 
articles so require It is usually used to wind up a 
Company voluntarily on the ground that it cannot 
contmue its business by reason of its liabilities and 
that It is advisable to wind it up The articles* usually 
provide that directors may be removed by extraordi- 
nary resolution. 

A special resolution is a resolution which must 
be passed by a three quarters majority of those entitled 
to vote and voting at the meeting, of which at least 
twenty-one. days notice has been given specifying the 
resolution and stating that it would be proposed as a 
special resolution Special resolutions are necessary 
for the following purposes among others ; — 
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(i) to alter the articles of the company, 

(ii) tb alter the memorandum with leave of 
the court, 

(ill) to change the name of the company, 

(iv) to reduce the capital with leave of the 

court 

Copies of special resolutions must be sent to 
Registrar within fifteen days from the date of their 
adoption. 

Borrowing powers of the Company 

A company cannot borrow unless allowed by its 
memorandum In the case of a Trading or Banking 
Company such a power, however, is implied even 
though It IS not mentioned in the memorandum A 
company may borrow money in the following ways 
(a) by issuing debentures or debenture stock, (b) by 
issuing bills of exchange, hundis or promissory notes, 

(c) by mortgaging movable properties of the comany; 

(d) by depositing the title deeds of the company and 
creating an equitable mortgage 

The most important of these methods of borro- 
wing is the issue of debentures or debenture stock. 

Debentures — A debenture is a document 
containing an acknowledgment of indebtedness to the 
holder thereof under certain terms and conditions 
contained m the document These terms and condit- 
ions usually refer to the interest to be paid, the mode 
of repayment of the principal and the security given 
for ensuring these payments. 

Debentures can be classified as follows on the 
basi^ of the terms and conditions oi issue. 

(a) Simple or Naked debentures . — The com- 
pany by these debentures simply promises to repay the 
principal amount lent by the holders and also inter- 
est at fixed rates thereon But such promise is not 
secured by any specific charge or mortgage of the 
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assets of the company or any part thereof The hol- 
ders, of these debentures, therefore, are unsecured 
creditors of the company 

MoHgage debentures. — By these debentures 
the company’s promise for payment of interest and 
repayment of the principal is secured by some charge 
or mortgage on the total assets, or any part thereof, of 
the company. If the debentures are secured by such a 
speafic mortgage on any assets of the company so that 
the debenture-holders become the virtual owners of 
the assets, the debentures are known as Debentures with 
a fixed charge or Fixed, debentures. If however, the 
debentures are secured only by such general charge or 
hen on the assets that the company can deal with the 
assets m any way they like in the interest of the bus- 
fness, the debentures are known as Debentures with a 
floating charge or Floating Debentures 

' (a) Redeemable Debentures — These debentures 
are such that the company reserves the nght of paying 
them off and cancelling them on or after a certain 
date Usually the redemption payment is made out 
of a fund specially created known as the Debenture 
redemption fund, or out of a fresh issue of debentures. 

(d) Irredeemable or Perpetual Debentures . — 
These debentures are such that by the terms of their 
issue the company is never bound to pay them off 
except m the case of winding up or default in the pay 
ment of interest 

A, shareholder is fundamentally different from 
a debenture-holder. Money raised by the issue of 
shares constitutes the capital of the company, whereas 
the money contributed by a debenture-holder is only 
a loan due by the company. A shareholder shares 
profits either at a fixed rate of dividend or at a varia- 
ble rate while a debenture-holder is entitled only to 
interest according to the terms of debentures Deben- 
ture-holder can thus be paid off but a shareholder 
cannot be paid off except when the company is wound 
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Up, or a reduction of capital is effected by remitting 
the uncalled money on shares In case of winding up, 
the claims of debenture-holders have priority over 
those of shareholders, 

Debenture stock A debt secured by deben- 
tures differs as much from debenture stock as shares 
from stock Debenture stocks need not be of an y 
particular denomination but may be subdivisible into 
any amount Debenture stock is, therefore, the v,-ho]e 
debt of the company merged in one lump A deben- 
ture stockholder can, as such, lend either Rs 10/-or 
Rs 10/8/-or Rs -/ll/-and so on as part of the total 
debt of the company, but debenture-holders cannot 
lend otherwise than in terms of fixed denominations, 
eg Rs 10/-/- or Rs 20/- or Rs 50/- or Rs 
100/- and so on 

Remedies of debenture- holders — The following 
remedies are open to a debenture-holder who wants to 
realise his security and recover the money he has 
lent 

(1) If the debenture is registered before the 
winding up of the company, the holder will be deemed 
a secured creditor and he will have priority over all 
other creditors But if the debenture is registered 
after the winding up has already commenced, he will 
rank equally with other unsecured creditors 

(2) He may sue on behalf of himself and all 
other debenture-holders for the recovery of the money 
lent. In such a case “the court appomts a receiver, and 
it necessary a manager and declares the debentures to 
be a charge on the assets of the company and orders a 
sale of the property ” 

(3) He many present a petition for the winding 
up of the company 

(4) He may realise his security by foreclosure 
and sale when the company fails to make pa3nnent of 
the principal and interest as stipulated in the terms of 
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issue. Foreclosure means the process by which the 
right of the company to redeem the debentures is closed 
(« e. barred) 

(5) At any time after the principal money 
secured by the debenture becomes payable, the deben- 
ture-holder may in writing appoint any person or 
persons to be receiver or receivers of the propetry 
charged by the debenture Any receiver so appomted 
shall have the power — 

(a) to get in and take possession of any of the 
property charged, 

(b) to carry on'the business of the company; 

(c) to sell any of the property charged, 

(d) to make any arrangement or compromise 
which he shall consider to be in the interest 
of the debenture-holder, 

(e) to apply to the court to appoint a receiver. 

Receivers. A receiver may be appointed (a) under 
a power contained in the debentures, or (b) under an 
order of the court In either event, within fifteen 
days from the date of the order or of the appointment 
under the powers contained in the instrument notice 
must be given to the registrar who shall on payment of 
the prescribed fee, enter the fact in the register of 
mortgages and charges 

A court may appoint a receiver in a debenture 
holder’s action for the recovery of money lent in the 
following cases (a) if the principal money lent has 
become due; or (d) if the company is woimd up, or (c) 
if the security t. e. the debenture is likely to be 
jeopardised even though there has been no default in 
pasrment of mterest and no wmdmg up, eg. if the pro- 
perty of the company is attached m execution of a 
decree obtained by a creditor of the company, or if the 
company has closed down its business or so on. 
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Registration of debentures, mortgages and charges 

The following mortgages, and charges created by 
a company should be registered within twentyone days 
of their creation in order to have them treated as 
secured debts in case of winding up 

(a) A mortgage or charge for the purpose of 
securing any issue of debentures, or 

(b) a mortgage or charge on uncalled share capital 
of the company, or 

(c) a mortgage or charge on any immoveable 
property wherever situate, or ony interest therein, or 

(d) a mortgage or charge on any book debts of 
the company, or 

(e) a mortgage or a charge, not being a pledge 
on any moveable property of the company except 
stock-in-trade, or 

(f) a floating charge on the undertaking or pro- 
perty of the company 

If any of the above mortgages or charges are not 
registered as aforesaid, they will be void against the 
liquidator appointed in the event of winding up and 
also against other creditors They will rank only as 
unsecured debts In certain cases where the court is 
satisfied that the delay is accidental, the court may 
extend the time for registration beyond twentyone 
days as aforesaid 

Where a debenture creates a charge on immove- 
able property, even if it be for less than Rs, 100, it 
requires registration. 

Winding up of compeuny 

There are three ways in which a company may 
be wound up The windmg up may be (1) by the 
court (2) voluntary, or (3) subject to the supervision of 
the court 

Cbinpulsoiy winding up by the court A company 
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ma'y be wound up by the court if 

(1) It has by special resolution resolved to be 
wound up by the court. 

(2) Default is made m delivering the statutory 
report to the Registrar or m holding the statutory 
meeting 

(3) It does not commence business within a year 
from Its incorporation, or suspends its business for a 
whole year 

(4) The number of its members is reduced below 
seven, or two in the case of a private company. 

(5) It IS unable to pay its debts. A company is 
deemed unable to pay its debts — 

(a) if a crediter to whom the company is inde- 
bted m a sum exceeding five hundred rupees serves 
a written notice on the company to pay and the com- 
pany does not pay within three weeks, 

(b) if a creditor, who has obtained a decree aga- 
inst the company, cannot get his decree satisfied; 

(cj if the court is satisfied, after taking into 
account the contingent and prospective liabilities of the 
company, that the company is unable to pay its debt 

(6) The court is of opinion that it is just and 
equitable to wind it up A winding-up order will only 
be made on the ground of company not carrying on bus- 
iness if the company has no intention of carrying on 
business, or if it is impossible for it to carry on 
business. 

The court has power to make a winding-up order 
in any case where the special circumstances are such 
that it appears just to make such an order. Orders 
have been made under the following circumstances : 

(i) Where the substratum of the company has 

gone. 

(ii) Where there is a deadlock in the manage- 
ment of the company. 
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(iii) Where the company has been formed to 
carry on a fraudulent or an illegal business. 

(iv) In the case of a private company, where 
there has been mismanagement or misapplication of 
funds by the directors 

(v) If the company is a “bubble”, te if it never 
had any business to carry on 

(vi) Where the company is insolvent and is 
being earned on for the benefit of the debenture holders 
In such a case the debenture holders by appointing a 
receiver can effectually bar the creditors from parti- 
cipating in the assets of the company. 

The court will not order the company to be 
wound up merely because it is making a loss, if the 
majority of the shareholders are against a winding up 

A company will not be wound up if the directors 
are acting within their legal powers although hardship 
may be caused The shareholders’ remedy is to sue the 
company and the directors 

Procedure in winding up by court : To obtain a 
winding up by the court, a petition must be presented 
to the court having the necessary jurisdiction Such 
petition may be presented either by the company, or 
by one or more creditors, or by a contributory, or by 
the registrar A 'contributory' means any one who is 
liable to contribute to the assets of the company in 
the event of dissolution It usually refers to a partly 
paid-up shareholder. A contributory can present a 
petition for winding up only when the number of 
members is reduced, in the case of a private company, 
below two, or in the case of any other company, below 
seven and the shares in respect of which he is a con- 
tributory have been held by him for at least six 
months during the eighteen months before the com- 
mencement of winding up. The registrar is not entitled 
to present a petition for winding up except when it 
appears from the balance sheet that the financial posi- 
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tion of the company is such that the company cannot 
pay its debts and the permission of the local govern- 
ment has been obtained for submitting such a petition 
The petition for winding up must be verified by an 
affidavit, a copy of which must be served on the com- 
pany The day of hearing is appointed by -the court 
and after hearing the parties and considering all the 
circumstances of the case, the court may either refuse 
to grant an order for winding up or order the winding 
up of the company If the order for winding up is 
made, the court generally appoints an official liquidator 
or liquidators in order to conduct the proceedings in 
winding up of the company and to perform all such 
functions as are incidental to the winding up 

A winding-up order of the court has the foll- 
owing coii&equences (a) The company is deemed to 
be wound up from the date on which the petition 
for winding up was presented, (b) No suit or other 
legal proceedings can be proceeded with or commenced 
against the company without the leave of the court 

(c) If any person has obtained a decree against the 
company he cannot execute the decree or attach the 
property of the company without the leave of court. 

(d) All the property of the company falls into the 
custody of the court from the date of winding-up 
order The official liquidator takes charge of the pro- 
perties as the agent of the court 

Voluntary ’winding-up. A company may be 
wound up voluntarily;- 

(1) When the period, if any, fixed for its dura- 
tion by the articles expires, or the event, if any, 
occurs on the occurrence of which the articles provide 
that It IS to be dissolved, and the company in general 
meeting passes an ordinary resoluUoit to be wound up 
voluntarily. 

(2) If it resolves by special resolution to be 
wound up voluntarily 
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(3) If it resolves by extraordinary resolution 
that It cannot by reason of its liabilities continue its 
business and that it is advisable to wind up 

There are two kinds of voluntary winding up, 
(a) Members’ voluntary winding up, (h) Creditors’ 
voluntaiy winding up 

A members’ voluntary winding up only takes 
place when the company is solvent The majority of 
the directors must deliver to the Registrar a statutory 
declaration that the company is solvent and that the 
company will be able to pay its debts in full within 
three 5 >-ears from the commencement of the winding up. 
After the above statutory declaration the sharehold- 
ers must meet and pass a resolution, ordinary, special 
or extraordinary as the case may be, for the winding 
up of the company. 

The winding up is entirely by the members 
and the liquidator appointed by them, and no meeting 
of creditors is held The company in general meeting 
appoints a liquidator or liquidators and fixes his rem- 
uneration for the purpose of winding up and distri- 
buting the assets of the company among the creditors 
On the appointment of a liquidator all the powers of 
the directors come to an end except so far as the 
company in general meeting, or the liquidator, sanction 
their continuance 

If the winding up continues for more than a 
year the liquidator must summon a general meeting of 
the company at the end of the first year from the 
commencement of the winding up and of each succes- 
sive year and lay before the meeting an account of his 
conduct. After the affairs of the company are fully 
wound up, the liquidator must prepare a final account 
and call a general meeting of the company called the 
‘final meeting’ which must be properly advertised 
Within a week of the final meeting the liquidator 
must send a copy of the account and a return of the 
meeting to the Registrar The Registrar registers the 
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accounts and returns and at the end of three months 
from such registration the company is dissolved. 

Creditor's voluntaiy winding-up : If no declara- 
tion of solvency is filed with the Registrar, and the 
shareholders pass a resolution for winding-up, the 
winding up is a creditors’ wmding up. In this case, 
the company in a general meeting passes a resolution 
for voluntary winding up without any prior declara- 
tion of solvency by the directors. The company must 
call a meeting of the creditors for the same day, or 
on the next following day, on which the above 
meeting is held. The directors must lay before the 
meeting of the creditors a statement of the position of 
the company and a list of creditor. One of the 
directors is to preside over the meeting of the directors. 
The following further rules apply .- 

The creditors and the shareholders may in their 
respective meetmgs nominate a person as liquidator, 
but if they choose different persons to act as liquida- 
tor, the nominee of the creditors shall become the 
liquidator 

The creditors may appoint a committee of 
inspection consisting of ten members of whom not 
more than five aie to be nominated by the share- 
holders. 

If the winding up continues for more than a 
year the liquidator must summon a general meeting of 
the company and a meeting of the creditors at the end 
from the commencement of the 
winding up, and of each successive year and lay an 
account before the meetings 

On the affairs of the company being finally 
W(^nd up, the .liquidator must make up final account 
and call final meetings of the company and the 
creditors and lay the account before the meeting. 
Within a week after the meetings the liquidator must 
send to the registrar a copy of the account and a 
return of the meetings. The registrar shall register 



WINDING UP OP COMPANY 


377 


the account and the return, and on the expiry of three 
months from such registration the company is dis- 
solved 

Effect of voluntary winding up - 

(1) The voluntary wmding-up is deemed to 
commence from the passing of the resolution which 
sanctioned it. 

(2) After the commencement of the winding 
up no shares can be transferred without the sanction 
of the liquidator 

(3) Members cannot alter their status after 
the commencement of winding-up 'Thus, where shares 
were transferred to a minor after the windmg-up it 
was held that the minor could not ratify the transfer 
after he attained majority as he cannot change his 
status as a minor after the windmg-up 

(4) The legal entity of the company and 
powers appurtenant to that continue to exist until the 
company is completely dissolved 

Wiiuhng-iip i^iibject to .supervision of court ’. — 
When a company has passed a resolution for voluntary 
winding up, the court may order that the winding up 
shall continue subject to such supervision of the court, 
and with such liberty for cieditors, contributories, or 
otheis to apply to the court, and generally on such 
terms and conditions as the court thinks just The 
effect IS that the liquidator may exercise all his powers 
without the sanction of the court as in a voluntary 
winding-up, but subject to such restrictions as the 
court may direct 

The grounds on which an order for supervision 
is made are generally (a) partiality of the liquidator \ 
or (b) non-observance of the rules of winding up; or 
(c) negligence or dilatoriness on the part of the liqui- 
dator in realising the assets; or (d) the winding up 
resolution being obtained by fraud. 
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Powers and duties of liquidators. 

The powers of a liquidator are the following 

(a) to institute or defend any suit or pro- 
secution, or other legal proceeding, civil or criminal, 
in the name and on behalf of the company ; 

(b) to carry on the business of the company 
so far as may be necessary for the beneficial winding 
up of the same ; 

(c) to sell the immovable and movable pro- 
perty of the company by public auction or private 
contract, with power to transfer the whole thereof 
to any peison or company, or to sell the same in 
parcels ; 

(d) to do all acts and to execute, in the name 
of and on behalf of the company, all deeds, receipts 
and other documents, and for that purpose to use, 
when necessary, the company’s seal ; 

(e) to prove, rank and claim in the insolvency 
of any contributory, for any balance against his estate, 
and to receive dividends in the insolvency, in respect 
of that balance, as a separate debt due from the 
insolvent; and rateably with the other separate 
creditors ; 

(f) to draw, accept, make and endorse any 

bill of exchange, or promissory note in the 

name of and on behalf of the company, with the same 
effect with respect to the liability of the company as 
if the bill, ^undz or note had been drawn, accepted, 
made or endorsed by or on behalf of the company in 
the course of its business ; 

(g) to raise on the security of the assets of the 
company any money requisite ; 

(h) to take out, in his official name, letters of 
administration to any deceased contributory, and to 
do in his official name any other act necessary for 
obtaining payment of any money due from a con- 
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ttibutory or his estate which cannot be conveniently 
done in tbe name of the company; and in all such cases 
the money due shall, for the purpose of enabling the 
liquidator to take out the letters of administration or 
recover the money, be deemed to be due to the liqui- 
dator himself , provided that nothing herein empo- 
wered shall be deemed to affect the rights, duties and 
privileges of any Administrator General , 

(i) to do all such other things as may be 
necessary for winding up the affairs of the company 
and distributing its assets 

In the case of compulsory liquidation, the 
official liquidator has power to exercise the above- 
stated powers with the sanction of the court although 
the court may provide by an order that the official 
liquidator may exercise any of the above powers with- 
out the sanction or intervention of the court In the 
case of voluntary liquidation, the voluntary liquidator 
may, without the sanction of the court, exercise all the 
powers as stated above In the case of supervision 
liquidator, the supervision liquidator shall have the 
same power, and shall be subject to the same obliga- 
tions, and in all repects stand in the same position, 
as if he had been appointed by the company i e as in 
the case of voluntary liquidation 

Duties of liquidator The following are the 
duties of the official liquidator* 

(a) He must keep proper books of account and 
also minute books in which the minutes of proceedings 
of meetings must be entered. 

(b) He must submit to the court an account 
of his receipts and payments at least twice a year 

(c) He may call general meetings of the creditors 
or contributories in order to ascertain their wishes. 

(d) He must prepare a list of the contributories 
after giving them notice and hearing their objection 
This list is later on settled- by the Court, the effect of 
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wliich is to make every person included in the list 
liable to make contribution towards the assets of 
company. 

(e) He must collect the assets of the company,' 
make calls as the court directs, and distribute the 
assets amongst the creditors, and if any surplus be 
left, to distribute it amongst the contributories accord- 
ing as the articles provide, 

(f) He must convene a meeting of the creditors 
within one month from the date of the winding-up 
order in order to find out whether the creditors want to 
appoint a committee of inspection to assist the liqui- 
dator If the creditors want a committee of inspect- 
ion the liquidator must convene a meeting of the 
contributories to accept the decision of the creditors 
or reject it If the shareholders accept the decision, 
a committee of inspection is appointed with 12 repre- 
sentatives from the creditors and contributories. The 
committee has the right to inspect the accounts of the 
official liqmdator. If, however, the shareholders 
reject the decision, the official liquidator must apply 
to the court for direction as to whether the committee 
IS to be appomted or not, and if appointed as to who 
should be its members 

The following are the duties of a liquidator in 
voluntary wind-up. 

(p In case of a member’s voluntary winding up 
the liquidator must, if the winding up continues for 
more than a year, summon a generd meeting at the 
end of the first year and of each successive year and 
lay before the meeting an account of his conduct The 
liquidator must aslo call a final meeting of the share- 
holders on the affairs of the company being wound up 
finally. 

(2) In case of a creditor’s voluntary winding up 
the duty of the liquidator is the same as (1) above 
excepting that along with the callmg of the general 
meeting of the company after the first year and also 
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of the final meeting, the meetings of the creditors 
must also be called. 

Distribution of assets. 

After the assets of the company are fully realised 
all the expenses in connection with the winding up 
must be paid first. The surplus is then used to make 
the following preferential payments 

(1) All rates, taxes, revenues and cesses due 
from the company 

(2) All wages and salary of any clerk or servant 
and all wages of any labourer or worker in respect of 
service rendered within two months before the wind- 
ing up. not exceeding Rs 1,000/- for each clerk or 
servant, and not exceeding Rs 500/- for each 
labourer or workman. 

(3) Sums due to any employee under the Work- 
men’s Compensation Act, or under any provident fund 
or pension fund maintained by the company 

(4) The expenses of any investigation by the 
Central Government 

After the above payment if any balance remains, 
the unsecured creditors must be satisfied, and if any 
surplus IS left even after that it is to be distributed 
amongst the contributories, t e , the shareholders The 
above preferential payments do not, however, affect 
secured creditors 

Accounts 

Every company is required to maintain proper 
books of account, with respect to — 

- (a) all receipts and expenses and the transactions 
to whi^ they relate; 

“ - (b) all sales and- purchases of goods, and 

(c) the assets and-habilities of the company. 

The account books must'be kept at the register- 
ed office or such other place as may be prescribed by 
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the directors and must he kept open to inspection by 
the directors during business hours, ' . 

Annual Balance Sheet and Profit £uid Loss Account 

-According to Sec 131 of the Indian Companies 
Act the Directors of a company must at some day 
not latei than 18 months after the incorporation of 
the Company and subsequently once at least in every 
calendar year lay before the company in general meet- 
ing a balance sheet and profit and loss account or in 
the case of a company not trading for profit an income 
and expenditure account for the period, in the case of 
the first account since the incorporation of the com- 
pany and in any other case since the preceding account, 
made upto a date not earlier than the date of the meet- 
ing by more than 9 months or m the case of a com- 
pany carrying on business or having interest outside 
British India by more than 12 months, provided that 
the Registrar may for any special reason extend 
the period for submission of such balance sheet and 
profit and loss account by a period not exceeding 
3 months 

A report of the Directors must be attached to 
the balance sheet as to the state of the company’s 
affairs, the amount recommended to be paid as divid- 
end, and the amounts to be carried to reserve-fund 
The balance sheet must contain a summary of — 

(1) the authorised capital; 

(2) the issued capital; 

(3) the liabilities; 

(4) the assets with the particulars showmg the 
nature . and, .liabilities, of. the assets and showing how 
the fixed assets have been arrived at. 

.The balance she.et.must also show separately — 

L... the -preliminary expenses; , - 

2. the expenses of any issue of shares or deben- 
tures; ' ' . _ 
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3 the amount of the goodwill, patent and 
trade marks, 

4 all the debts of the company which are 
(if ascertainable) secured on any of its assets must be 
stated to be secured: 

5 commissions and discoimts on shares and 
debentures of shares 

6 loans for the purchase of shares by emp- 
loyees 

7 the number and amount of any redeemable 
debentures, 

8 particulars as to debentures which have 
been redeemed but are available for re-issue, 

9 shares m and loans to subsidiary companies, 

10. the balance sheet of a holdmg company 

must show particulars as to its subsidiary company, 

11 the amounts and loans as to directors and 
officers, 

12 the total amount paid to the directors for 
remuneration. 

The balance sheet must be audited and signed 
by two directors or one if there is only one. The 
auditor’s report must be attached to the balance sheet 
and read to the company m general meeting 

The profit and loss account must include parti- 
culars sho-wing the total of the amount paid whether 
as fees, percentages or otherwise to the managing 
agent, if any, and the directors respectively as remune- 
ration for their services and the total of the amount 
written off for depreciation. 

The balance sheet and the profit and loss 
account or an income and expenditure account are to 
be authenticated in -die case of a bankmg company by 
managing agent and where there are more than three 
directors of a company, by at least 3 of tJie directors 
and where there are not more than 3 directors by all 
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^Jie directors and "in the case of other companies by 2 
directors or when there are less than two directors by 
the sole director and by the manager or managing 
agent (if any) of the- company. 

A copy of the balance sheet and profit and loss 
account or an income and expenditure account to- 
gether with a copy of the auditor’s report must he sent 
to the registrar and every member of a company at 
least fourteen days before the meeting at which the 
same are to be laid before the members of the com- 
pany 

After the balance sheet and profit and loss 
account or the income and expenditure account as the 
case may be have been laid before the company at 
general meeting, 3 copies thereof signed by the manager 
or secretary of' the company must be filed with the 
Registrar within. 21 days after the date of the general 
meeting. If the balance sheet is not passed at the 
general meeting a statement to that effect and of the 
reasons thereof must be annexed to the balance sheet 
and to the copies thereof required to be filed with the 
Registrar 

If in any return, report, balance sheet, or certi- 
ficate any statement is made which is for any reason 
not true as regards any material particular, and if it is 
done wilfully knowing it to be false, a person so doing 
IS punishable with imprisonment and fine 

Auditors 

It has already been noticed that the annual 
balance sheet and the profit and loss account of every 
company must be audited once a year by an auditor 
The articles of a company usually provide for the 
appointment of auditors as follows . — 

~ The first auditors may be appointed by the 
■•directors before the statutory meetmg, and if so appo- 
inted they wiU hold office until the first annual general 
meeting, unless previously removed by resolution of 
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the memhers of the company in general meeting, in 
which case such members at that meeting may appoint 
auditors Subsequently a company must appoint at each 
annual general meeting an auditor or auditors to hold 
the office until the next annual general meeting If it 
IS proposed to appoint a person other than the retiring 
auditor, notice of intimation to nominate that person 
to the office of auditors must be given by a member 
of the company to the company not less than fourteen 
days before the annual gener^ meeting and the com- 
pany must thereupon send a copy of such notice to 
the retiring auditor and give notice thereof to its memr 
bers either by advertisement or in any other manner 
allowed by the articles not less than seven days before 
the annual general meeting 

The following persons cannot be appointed 
Auditors — 

(a) A director or officer of the company 

(b) A partner of such director or officer (ex- 
cept in case of a private company) 

(c) Any person indebted to the company and 
if any person being appointed auditor becomes indebted 
to the company his appointment shall thereupon be 
determined 

If no appointment is made by the company the 
Central Government on the application of a member 
has the power of appointing an auditor and fixing his 
remuneration 

An auditor may be removed before the next 
annual general meeting by a resolution in a general 
meeting 

Powers ^lnd duties of auditors* 

The auditors’'duties are - 

(1) To make a report to the members of the 
company on the accounts examined by them and on 
every balance sheet, profit and loss account laid before 
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tke company in general meeting during their tenure 
of office and the report must state briefly 

(a) Whether or not they have obtained all the 
informations and explanations they have required; 

(b) Whether or not in their opinion the balance 
sheet and the profit and loss account referred to in the 
report are drawn up in conformity with the law; and 
whether or not such balance sheets exhibit a rrue and 
correct view of the state of the company’s affairs 
according to the best of their information and the 
explanations given to them, and as shown by the books 
of the company, and 

(d) Whether in their opinion books of account 
have been kept by the company as required by Sec. 
130 of the Companies Act. 

(2) In order to make a' report as mentioned 
above the auditors have a nght of access at all times 
to the books and accounts, and vouchers of the com- 
pany and are entitled to require from the directors 
and officers of the company such information and 
explanation as may be necessary for the performance 
of the duties of the auditors. 

The auditors are entitled to receive notice of 
and attend any general meeting of the company at 
which any accounts which have been examined or 
reported on by them are to be laid before the com- 
pany and may make any statement or explanation 
they desire with respect to the accounts, 
j The auditors must make themselves acquainted 
with their duties under the companies articles and 
under the Companies Act. But they are not bound 
as to the legal responsibilities. 

They must be honest and must exercise reason- 
able care in the discharge of their duties; otherwise 
they may be sued for damages. But it is not their 
duty to give advice and have nothing to do with 
the way in which the business is carried on. They 
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have nothing to do with the prudence or imprudence 
of making loans and it is nothing to them whether 
the business of the company was being conducted 
prudently or imprudently, piofitably or unprofitably 
Their duty is to ascertain and state the true financial 
position of the company at the time of the audit 
But in ascertaining the true financial position of the 
company they are not bound to be defective and 
they are justified in believing the servants of the 
company and in ascertaining that they aie honest 
provided they take reasonable care. They are watch- 
dogs only and not blood hounds But if there is any 
thing wrongly calculated they should probe it to the 
bottom aud must not confine themselves merely to 
the task of verifying the arithmetical calculation of 
the balance sheet They should ascertain by compa- 
rison with the books of the company it was properly 
drawn up so as to show the correct financial posi- 
tion 

If the auditors fail in their duty to state the 
correct financial position of the company and it 
suffers damage, the auditors are liable for such 
damage 
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Kinds of carriers 

The term ‘‘carrier” covers any one who carries 
goods or passengers whether for reward or not and- is 
wide enough to include a railway owned and controlled 
by Government which takes upon itself the duty of 
carrying goods from one place to another. Carriers 
are broadly divided into (a) carriers of goods and (b) 
carriers of passengers- Carriers of goods are again sub- 
divided into (i) common'or public carriers, (ii) private- 
carriers and (ill) gratuitous or voluntary carriers Ge- 
nerally speaking the duties. and liabilities of earners in 
India are governed by the Common Law of England, 
except when modified by the Indian Carriers Act of 
1865 and Carriers (Amendment) Act of 1921. In case 
of railways the Indian Railways Act of 1890 governs 
the positson In the case of carnage by air the Inihan 
Aircraft Act of 1934 deals with that question. 

Common carriers 

A common carrier is a person including any 
association or body of persons whether incorporated or 
not, other than the Government, engaged in the busi- 
ness of transporting for hire property from place to 
place, by land or inland navigation, for all persons 
indiscriminately. It must transport goods or property 
and not persons and must transport goods as a business 
and not merely as casual occupations. It must trans- 
port goods for hire and not gratuitously and must carry 
goods indiscriminately for all, i. e cannot choose to 
serve some people and refuse to serve others. A 
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carrier by sea is not to be regarded as a common 
carrier. 

Duties of a common cam'ier' A common carrier 
must carry the goods of the class he professes to carry 
of anybody who delivers them to him, and who offers 
to pay reasonable hire, unless, of course, the goods 
are not of the description which he professes or is 
accustomed to carry or are of such nature as would 
expose him to exceptional danger or there is no 
accommodation foi the goods, or the goods are brought 
too late or too long a time before the journey is to 
begin If he refuses to carry the goods without 
justification he may be sued by the consignor of the 
goods He may claim payment in advance, i e before 
he carries, but not before he receives the goods 

A common carrier must carry the goods by 
his ordinary route, not of necessity the shortest, with- 
out unnecessary deviation or delay He must deliver 
the goods at the time agreed upon, or, where no time 
is stipulated within a reasonable time having regard 
to the circumstances of the case If perishable goods 
get spoiled on the way and the carrier believes that 
he will not be able to deliver them in good condition, 
he has the power to sell them This sale is known as 
“sale of necessity" and before the sale is made as far 
as possible the carrier is expected to obtain instruc- 
tions from the owner of the goods, 

A common carrier must deliver the goods to 
the consignee and to provide a place for their delivery 
He will be liable for any loss arising from his neglect 
to do so But in the absence of agreement he is not 
bound to deliver the goods at the house of the con- 
signee and his liability ceases when he has brought the 
goods to the station of destination, and given to- the 
consignee notice of arrival and allowed the consignee 
a reasonable time in which to remove the goods. 
Before the goods are taken delivery of by the owner or 
the party to whom they are sent, the carrier has to 



390 


CARMBRS 


warehouse them, the carrier’s responsibility as carrier 
ceases and the only responsibility which now continu- 
es IS that of a common bailee under the Indian 
Contract Act. 

Rights of a common carrier-. A common carrier 
is not bound to carry goods unless the sender is ready 
and willing to pay his reasonable charge or there is 
accommodation for the goods or the goods are of the 
description which he is accustomed to carry or the 
goods are not likely to subject him to exceptional 
danger. He is not bound to treat all customers equally 
and may at his option allow special concession to some 
only. He is not. however, allowed to charge an 
unreasonable payment from any customer He has 
a particular lien on the goods he carries in respect 
of his charges and he can retain the goods until his 
charges are paid 

Liability for loss or damage ; The liabilities of 
a common carrier in India are the same as under the 
English common law subject to the modifications 
introduced by the Carriers Act, 1865 At common 
law, a common carrier is an insurer of the safety of 
the goods carried, and therefore he is liable for any 
injury to them, whether occasioned by his negligence 
or not But to this rule of absolute liability there are 
five exceptions, and the carrier is not liable if the loss 
or damage is caused by (i) the act of God; (ii) the 
King’s enemies; (lii) inherent vice in the thing carried; 
(iv) bad packing; and (v) war. 

Apart from the liabilities of an insurer, a 
common carrier may incur liability to the owner of 
the goods for any damage or loss which the latter may 
suffer in consequence of any breach of duty by the 
carrier even though the goods may have arrived safely 
i.e. if the owner suffers damage independently of any 
deterioration of the goods themselves owing to the 
delay in delivering the goods. A case is cited where 
the plaintiff consigned certain books by railway for 
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selection by a committee as text books for schools and 
the books did not reach the destination until long after 
such selection was made due to an extraordinary delay 
in transit so that the books became completely valueless 
for the plaintiff It was held that the plaintiff was 
entitled to the price of the consignment by way of 
damages 

A common carrier may, by entering into special 
agreement with the consignor exempt himself from 
liability for all loss and damage including those occa- 
sioned by his own negligence, or limit his liability to a 
particular kind or particular kinds of loss and damage 
It is doubtful if a common carrier can, by a special 
agreement, relieve himself of liability for any loss 
caused bv his own criminal act or that of his agents: 
for such an agreement would be void as against public 
policy or illegal But the mere insertion of a general 
clause which exempts a carrier from liability for any 
loss or damage to the goods entrusted to him will not 
exempt a carrier from liability for any loss or damage 
occasioned by his own negligence or that of his ser- 
vants or agents unless such exemption is expressly 
provided for in plain, express and unambiguous terms 
by inserting in the special agreement something equi- 
valent to what IS known as the negligence clause 

The Carriers Act of 1865 affects the common 
liability of a carrier as follows . — 

For the purpose of defining the liabilities of a 
common carrier this Act divides articles which may 
be consigned into two categories, namely (i) the sche- 
duled, articles and the non-scheduled articles The sche- 
duled articles are those enumerated in the schedule 
to the Act and which are unusually valuable or unusa- 
lly perishable, i. e. gold, silver, jewellery, silk, paint- 
ings, engravings, title-deeds, currency notes or coins, 
bills, bundles etc. The non-scheduled articles are those 
which are not included in the schedule to the Act and 
which are of an ordinary kind, e g., wheat and rice 
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and not unusually valuable or perishable. 

As regards the scheduled, articles a common 
carrier is not liable for any loss of or damage to a 
scheduled article exceeding Rs. 100/-in value excepting 
v/hen it IS caused by a criminal act of the carrier, his 
servants, or agents, unless the value and description of 
the article is declared by the consignor or his duly 
authorised agent at the time when the goods are deli- 
vered to the carrier whether such loss or damage is 
caused by the negligence of the carrier or not He is 
allowed to charge an additional rate for undertaking 
the increased risk of carrying a scheduled article pro- 
vided a scale of charges containing the additional rate 
IS publicly exhibited in his place of business in Eng- 
lish as well as the vernacular language of the place 
A common carrier is liable for any loss of or damage 
to a scheduled article entrusted to him for carriage and 
IS bound to return any sum which might have been 
paid as the charge for carriage, where the consignor or 
his agent has properly declared the value and descrip- 
tion of the article and had paid or agreed to pay the 
increased rate, if any, and the earner cannot limit his 
liability in this respect by any special agreement. 

As regards non-scheditled articles, a common 
carrier may limit his liability for the loss of or damage 
to goods, entrusted to his care, by special contracts sig- 
ned by the owner or his duly authorised agent except- 
ing when such loss or damage is caused by the negli- 
gence or criminal act of the carrier or any of his agents 
or servants Any special agreement which purports 
to exempt the carrier from liability for his own negli- 
gence or criminal act or that of his servants or agents 
is void and inoperative as being illegal and in contra- 
vention of the provisions of the Act. 

The burden of proof of absence of negligence is 
on the common carrier on the principle that the loss 
or damage to the goods is prima facie proof of negli- 
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gence and the court must presume negligence in the 
absence of any proof to the contrary. 

In the event of injury to the goods carried, the 
is not bound to accept the declared value as 
the real value of the goods, but may insist on the party 
suing proving their real value He is only liable for 
their real value, if it does not exceed the declared value 

Any person who has an interest in the goods 
consigned and suffers loss of or damage to the goods 
can maintain a suit against the common earner to 
whom the goods were entrusted for carnage whether 
he was a party to the contract of carnage or not or 
in the language of law whethei there was privity bet- 
ween him and the carrier or not Thus a consignee to 
whom the property in the goods has passed or a mort- 
gagee of the goods or even an insurer who has paid the 
owner for the loss of the goods, can maintain an action 
against the carrier for loss or damage to the goods 

It IS to be observed that no suit can be insti- 
tuted against a common carrier for the loss of, or 
injury to, goods entrusted to him for carnage unless 
notice in writing of the loss or injury has been given 
to him before the institution of the suit and within 
SIX months of the time when a loss or injury first came 
to the knowledge of the plaintiff Notice to a local 
agent of the earner is a valid notice even though such 
local agent may also be the agent for another carrier 

Lmnfation. A suit against a earner, which inclu- 
des a common carrier, for compensation _ for loss of 
or injury to goods must be instituted within one year 
of the time when the loss or injury occurs and a 
suit for compensation for non-delivery of or delay 
in delivery of the goods must be instituted within 
one year of the time when the goods ought to be 
delivered. 

Private Carriers. 

A private carrier is one whose trade is not that 
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of conveying goods from one person or place to another 
but who undertakes upon occasion to convey the goods 
of another and receives reward for so doing. A private 
carrier differs from a common carrier in that he is 
either one (a) who undertakes to carry for reward on 
occasions but not as a public employment or (b) one 
who while inviting all and sundry to employ him as 
carrier for reward, reserves the right to accept goods 
at his option 

Liability of a private carrier. The liabdity of a 
private carrier is like that of a bailee. He is liable only 
for such loss or damage as is caused by his negligence 
i e. by his failure to take as much care of the goods 
entrusted to him as a man of ordinary prudence would 
under similar circumstances, take of his own goods. 
But a private carrier is not liable if the owner keeps 
the goods under his control e. g. when a passenger 
carries his own luggage, or if the loss is as likely to 
have arisen from the misconduct of the owner or his 
want of care, as from that of the carrier 

Gratuitous Carrier. 

A gratuitous carrier is a person who undertakes 
to carry goods or passengers gratuitously i. e. without 
reward. No action can be maintained against a gratui- 
tous carrier for refusing to carry goods or passengers 
after he has undertaken to do so for the contract is 
nudum actum i. e , unenforceable for want of consi- 
deration, but once a gratuitous carrier accepts goods 
for carriage he is in the position of a bailee and his 
liabdities become the same as that of a private carrier, 
i e. he will be liable for any loss or damage caused by 
his own negligence or that of his agent. 

Carriage by rail. 

In the case of railway companies the liability is 
controlled by sections 72 to 82 of the Indian Rail- 
ways Act, 1890. The liability of railways is that of a 
bailee under the Contract Act and not that of an 
insurer as under the common law in respect of the loss, 
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deterioration or destruction of goods and anitnals, 
carried by them A railway company, however, is 
regarded as a common carrier so far as its duties to the 
general public are concerned so that it cannot refuse 
to carry goods tendered to it without the justification 
recognised in common law or make unreasonable 
delay in delivering the goods or refuse to deliver them 
without justification 

Even as regards the liability of a railway com- 
pany, It must be observed that a railway company has 
been held liable as a common carrier for any damage 
suffered by reason of any breach of common law duty 
by the carrier excepting when such damage is caused 
by the loss, destruction or deterioration of the goods. 
The liability of a railway company is like that of a 
bailee only when such liability arises from the loss, 
destruction or deterioration of the goods or animals 
carried by it and not otherwise Thus the liability of a 
railway for non-delivery of goods which have not 
been lost or damaged or for undue delay in delivering 
goods or for injury to the person of passengers would 
not be governed by the Indian Railways Act, 1890, 
but by the common law 

Liability of railways As already observed, the 
responsibility of a railway administration for the loss, 
destruction or deterioration to be carried by railway 
is that of a bailee under the Indian Contract Act. 
Thus the duty of a railway administration is to take 
reasonable care only and it will be liable for the loss, 
destruction or deterioration of goods or animals entrus- 
ted to It in the following cases only. — 

(a) if the goods or animals are lost or damaged 
owing to the neglect of the railway or its servants to 
take such reasonable care as a man of ordinary pruden- 
ce would, under similar circumstances, take of his own 
goods 

(b) if the goods or ammals are lost or damaged 
for any reason after the railway has made default in 
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delivering' the g 9 ods or animals, at the proper time. 

The general liability of a railway as a bailee is 
further limited in the following cases;-rr. 

(a) Carriage of articles mentioned in the second 
schedule to the Indian Railways Act, 1890 : A railway, 
administration is not liable for the loss, destruction or 
deterioration of any parcel or package, contammg any 
article of. special valua, mentioned in the second 
schedule to the Railways Act e. g., gold, silver, silk, 
pearls, jewellery, watches, government and other 
securities, paintings, engravings etc, the value whereof 
exceeds Rs 100/- unless the person sending or deli- 
vering the same declares the value and contents there- 
of at the time of the delivery of the package or parcel 
to the railway for carriage and paid or agreed to pay 
an additional rate as insurance against the extra risk 
of carrying the same, if so required by the railway. If 
the consignor does not declare the value and contents 
of a package containing such article, exceeding 8s 
100/- m value or does not pay the additional rate 
when required by the railway, he cannot recover any 
loss or damage even though it may be caused by the 
negligence of the railway or its servants. Where such 
value and contents have been declared the railway is 
liable to pay up to the declared value if any loss or 
damage occurs, but the burden of proving the value 
so declared to have been the true value shall, not- 
withstanding anything in the declaration, be on the 
person claiming the compensation, A railway may, 
before accepting any parcel or package declared to 
contain such an article examine the contents of the 
parcel or package in order to ascertain that it really 
contains such an article. When a consignor sends 
any such article declared as such without paying the 
additional rate the practice, of the railway is to take 
from the consignor an agreement in risk note Form 
called X or Y whereby the consignor agrees to absolve 
the railway of all liability in consideration of the 
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articles being carried at the ordinary rate 

(b) Carnage of animals Unless declared of 
higher value at the tune of delivery for carriage by 
railway, by the person sending or delivering an animal, 
the liability of a railway administration as a bailee, for 
the loss of or damage to animals delivered to it cannot 
in any case exceed, in the case of elephants or horses 
Rs 500/- a head or, in the case of mules, camels or 
horned cattle, Rs 50/- a head or, in the case of don- 
keys, sheep, goats, dogs or other animals Rs 10 a head 
Where such higher value has been declared the 
railway may charge an additional rate as insurance 
against the extra risk involved in their carriage In 
case of any loss or injury to an animal delivered to 
the railway for carriage, the burden of proving the 
value of the animal or the extent of the injury is on 
the person who claims compensation for such loss or 
injury 

It should be noted, however, that the railway 
will be liable as a bailee only when such loss or injury 
results from the negligence or misconduct of the 
railway or its servents But the onus of proving 
absence of negligence is on the railway where it is 
proved that the animal which dies or gets injured was 
fit and healthy at the time it was loaded in a truck 

(c) Carriage of passenger's luggage : A railway 
administration is not responsible for the loss, destruc- 
tion or deterioration of any luggage belonging to or 
in charge of a passenger unless a railway servant has 
booked and given a receipt therefor This does not, 
however, mean that the railway is liable in every case 
of loss of or damage to a passenger’s luggage Its 
liability in this respect is also like that of a bailee and 
will arise only if the loss or damage is caused by its 
own negligence or misconduct or that of its servants. 
Thus if the passenger takes his luggage completely 
out of the control of the railway eg ,hy keeping it in 
his compartment and the luggage is lost by his own 
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negligence the railway will not be liable for the loss. . 

(d) Carnage under special agreemeni'or risk 
notes. Most of the railway companies issue what is 
known as the '“risk note’” which is made out in a form 
approved by the Governor-General in Council (now 
the Federal Railway authority) and has to be signed by 
the owner of the goods, under which, in consideration 
of the company agreeing to carry the goods at a speci- 
ally reduced rate, the owner of the goods exonerates the 
company from all risks in transit. The usual form used 
by the railway lays down to the effect that in considera- 
tion of the goods being charged for at a special reduced 
rate, the owner of the goods agrees to hold “the railway 
company and their agents harmless and free from all 
responsibility for any loss, destruction or deterioration 
of or damage to the bales from any cause, except for 
the loss of a complete consignment or of one or more 
complete packages forming part of the consignment 
due either to the wilful neglect of the railway company 
or to theft by or to wilful neglect of their servants or 
agents, before, during or after transit.” There are 
several kinds of risk notes which have been approved 
by the Governor-General in Council and which are in 
current use, namely, risk notes A, B, C, D, E, F, G, H 
X and Y. Risk notes C, X and Y exempt the railway 
from liability in every case of loss and damage, how- 
ever caused. Risk notes A, B, D, G and H absolve the- 
railway of liability for any loss or damage excepting 
where it is caused by the misconduct of the 
railway’s servants Risk notes E and F limit the liabi- 
lity of the railway to specified sums agreed to as the 
maximum payable by the railway in respect of loss of 
or damage to certain classes of animals carried under 
the notes and relieve the railway of Lability to pay 
even limited sums unless the loss or damage is caused 
by the negligence or misconduct of the railway com- 
pany or that of their servants. Some ‘“risk notes’” 
provide further that the term “‘wilful neglect’” should 
not be held to include fire, robbery from a running 
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ttain, or any unforeseen event or accident In case 
such a risk note is given by the consignor he can re- 
cover only in case the goods were lost through the 
‘wilful neglect’ of the company’s servants or theft by 
such servants If the consignor makes out a pritna 
facie case, the company must prove that there was nei- 
ther such wilful default nor theft. In other words, 
the burden of proof is thrown primarily on the plain- 
tiff. 

A risk not is properly signed if signed by the 
authorized representative in his own name Attesta- 
tion by witnesses though provided for in form H is 
not necessary The term ‘fire’ as used in this form is 
not ejusdem generis with the words “any unforeseen 
event’’’ as used there. The company’s liability comes 
into operation as soon as goods are tendered and 
accepted even though no receipt is given When 
goods are carried by several carriers in succession and 
they are consigned to one of them and there is short 
delivery at the destination, the fact that loss occurred 
when they were carried by one of the other carriers 
does not absolve the last carrier because contract here 
was one and indivisible It has also been decided in a 
Bombay case that where packages were received safe 
but the contents of some were missing, the railway 
company was not liable though wilful default was 
proved 

Risk note “A” ; When goods which are ten- 
dered to a Railway for carriage are either in bad condi- 
tion or so defectively packed as to be liable to damage, 
lecikage or wastage in transit the practice of the rail- 
way IS to take an agreement from and signed by the 
person delivering in risk note form “‘A’’’, the effect 
of which IS to relieve the Railway of all liability from 
any condition in which the goods may be delivered to 
the consignee or for any loss or damage excepting 
when such less or damage is caused by the misconduct 
of Railway’s servants. Misconduct is not negligence. 
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It IS some positive act or some wilful omission to do 
something which it is the duty of the Railway to do 
and IS opposed to accident or negligence. 

Risk Note "B"'. When a consignor sends goods 
or animals at a “special reduced” or ‘‘owner's risk rate” 
instead of an alternative “ordinary” or “risk accep- 
tance” rate, the practice of the Railway Administration 
is to accept the goods or animals under an agreement 
in risk note form B signed by the sender which exem- 
pts the Railway from all hability for any loss of or 
damage to the goods or animals excepting when such 
loss or damage is caused by the misconduct of the 
Railway’s servants, the burden of proof of which will 
be on the person claiming compensation. But in the 
case of non-delivery of the whole of a consignment or 
the whole of one or more packages forming part of 
the consignment not due to fire or accident or in the 
case of pilferage from such package or packages, the 
Railway administration must in the first instance dis- 
close how It dealt with the consignment and, if nece- 
ssary, to give evidence thereof before the consignor 
IS called upon to proye misconduct If from such dis- 
closure, misconduct cannot be inferred the person 
claiming compensation must prove misconduct 

Note "C” When goods, which should 
normally be carried in covered wagons, carts or boats 
and which are hable to damage if not so carried, are 
accepted for carriage in open wagons, carts or boats 
at the sender’s request, the Railway Administration to 
which the goods are tendered accept the goods to be 
so'carried under an agreement in risk note form “C” 
signed by the sender which exempt the Railway from 
all liability however causedj even though no reduced 
rate is charged by the railway in this case But the 
Railway is exempted from liability only if the loss 
occurs during transit If any loss occurs after the 
transit has terminated and the goods have reached 
their destination, the Railway will be liable as a bailee 
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if the loss IS occasioned by its negligence or miscon- 
duct or that of its servants 

Risk Note “D" This form is used when a sender 
consigns dangerous, explosive or combustible articles 
at a “special reduced” or “owner’s risk” rate instead of 
an alternative “ordinary” or “risk acceptance” rate 
quoted in the tariff This relieves the railway from 
all liability for any loss or damage excepting when 
such loss or damage is caused by the misconduct of 
the railway or its servants. 

Risk Note "E” . An agreement in risk note 
form “E” signed by the consignor is used by a Railway 
administration when booking elephants or horses of a 
declared value exceeding Rs 500/- a head, mules, camels 
or horned cattle Rs 50/- a head, donkey, sheep, goats 
dogs or other animals Rs 10/- a head, without the 
payment of the additional rate as authorised by section 
73 of the Indian Railways Act, 1890 When animals 
are booked under this risk note the Railway is liable 
only upto the amounts fixed by section 73 of the Act, 
namely, Rs 500/- a head for elephants or horses, Rs. 
50/- a head for mules or horned cattle, and Rs 10/- a 
head for donkeys, sheep, goats, dogs and other animals, 
provided any loss or damage is caused by its negligence 
or that of its servants 

R%sk Note “F” When horses, mules and 
ponies are tendered for despatch in cattle truck or 
horse wagons instead of in horse boxes, the practice 
of a Railway Administration is to book them subject 
to an agreement in risk note Form “F” signed by the 
consignor which exempts the Railway in excess of Rs 
50/- per head for any loss, destruction or deterioiation 
of or damage to any such animal despatched under the 
note. But the Railway will not be liable even to pay 
for this limited liability unless the loss or damage is 
caused by negligence or misconduct or that of its servants 
The reason for this limitation of liability is that the 
rate for carriage in cattle truck or horse wagons is 
lower than the horse-box rate 



402 


CARRIERS 


Risk Note “G” ; Risk note “G” is used as an 
alternative to Risk Note “D” when the sender desires 
to enter into a general agreeiuent for the series of 
consignments instead of excuting a separate Risk Note 
for each consignment. It is Risk Note “D” with slight 
alterations in the language so as to make it applicable 
to more than one consignment. 

Risk Note "H'\ Risk note “H’' is used as an 
alternative to Risk Note “B”, when the sender desires 
to enter into a general agreement for a series of con- 
signments. It IS m fact Risk note “A” with only such 
alterations as are necessary to make it applicable to 
more than one consignment 

Risk Note "X" : As has already been noted, a 
Railway Administration is not liable for any loss of or 
damage to article mentioned in the second schedule to 
the Railways Act, 1890, exceeding Rs 100/- in value 
unless the consignor declares the value and contents 
of any consignment containing such an article and 
pays or undertakes to pay the additional rate, if 
required by the Railway Administration, Where the 
consignor declares the value and contents of such a 
consignment but does not pay or agree to pay the 
additional rate, the Railway accepts the consignment 
for carriage under an agreement in risk not Form '‘X” 
which relieves the Railway of all liability for any loss 
of or damage to the consignment, howsoever caused. 
The Railway need not take such a risk note, for even 
in the absence of a risk note, the Railway will not be 
liable for any loss or damage. But the Railway insists 
on It as a matter of practice, 

IVote “F” . Risk Note “Y” is used as an 
alternative to Risk Note “X”, when the sender elects 
to enter into a general agreement for a term not exceed- 
ing six months for despatch of senes of consignments 
containing excepted articles specified in the second 
schedule to the Indian Railways Act, 1890, exceeding 
Rs. 100/- in value without payment of the additional 
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rate, instead of executing a separate risk note for each 
cansignment. The form of Risk Note “Y” is the same 
as that of Risk Note “X” except certain minor 
alterations in the language in order to make it applica- 
ble to more than one consignment 

Claim for refund or compensation A person is 
not entitled to a refund of an overcharge in respect of 
animals or goods carried by railway or to compensation 
for the loss, destruction or deterioration of animals 
or goods delivered to be so carried, unless his claim to 
the refund or compensation has been preferred in 
writing by him or on his behalf to the railway 
administration within six months from the date of the 
delivery of the animals or goods for carriage by 
railway 

The person who can sue a Railway for any loss 
of or damage to goods or animals delivered to the 
Railway, is the person in whom the property in the 
goods or animals is vested The person whose property 
the goods are is pnma facte the party with whom the 
contract is made. Thus where the property in the 
goods still remains vested m the consignor after their 
delivery to the carrier, as where a vendor consigns the 
goods to the buyer reserving the right of disposal, the 
consignor is the only person who can sue But where 
goods are delivered to a Railway by the seller for 
conveyance to the buyer and the receipt is made over 
to the buyer, the buyer alone, who is the consignee, 
can sue for any loss of or damage to the goods Similarly, 
any person to whom the consignor has endorsed the 
railway receipt can institute a suit against the Railway 
for any loss or damage as he becomes entitled to the 
goods by virtue of such endorsement 

Carriage by sea. 

A carrier by sea may be a common carrier, but 
he usually makes a special contract m respect of the 
goods he carries. Such a contract is called the contract 
of affreightment and the price of the carriage is called 
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the freight The contract of affreightment may take 
the form of —(a) a charterparty, or (b) a hill of lading 

Charterparty . A charterparty is a document 
by which the owner of a ship either-(i) lets his ship 
to a person called the charterer for the purpose of 
carrying a cargo, or (ii) undertakes that his ship shall 
carry a cargo for the charterer. 

If the charterparty operates as a lease or demise 
of the ship, the charterer becomes for the time being 
the owner of the vessel and the master and crew be- 
come his servants If, on the other hand, the charter- 
party only gives the charterer a right to have his cargo 
carried by a particular ship, the master and crew, 
although placed at the charterer’s service, do not be- 
come the servants of the charterer 

A charterer may himself ship the cargo or enter 
into sub-contracts with separate shippers, who may 
ship cargo by the chartered ship under separate bills 
of lading 

Bills of Lading: A bill of lading is a document 
signed by the shipowner, or by the master or other 
agent of the shipowner, which states that certain 
goods have been shipped on a particular ship, and sets 
out the terms on which those goods have been deli- 
vered to and received by the shipowner Where a 
charter-party is drawn out the bill of lading forms a 
simple acknowledgment of the receipt of the goods on 
board and refers to the conditions in the charter-party 
under which the goods are received. In a ’''general 
ship” (where the master or the owner of a ship has 
agreed with separate shippers to convey goods to the 
place of her destination), there is no charter-party, as 
here the voyage is undertaken on the owner’s account, 
a large number of merchants shipping their goods to 
be carried to the ports at which the steamer is to call 
in the course of its voyage. Thus in a general ship, 
the shipowner acts as a common carrier, carrying goods 
for all who desire to send them, to the ports declared 
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by him and there the bill ot lading, besides forming 
an acknowledgment of the safe receipt of the goods, 
contains various conditions and stipulations making 
up the contract The practice m this case is that the 
shipper, on delivering his goods on board, receives 
from the captain a provisional receipt for the goods 
known as the '"Mate's receipt"^ which is exchanged by 
him for the regular bill of lading at the office of the 
shipping company concerned 

Procedure The procedure is somewhat as 
follows 

The voyage is first advertised, usually by means 
of shipping cards The prospective shippers book 
different spaces on the ship for their goods by means 
of a freight engagement notes In most cases there is 
a concluded agreement between a shipper and the 
owner as soon as the shipper books a space, the shipper 
being deemed to have agreed to ship his goods and the 
shipowner being regarded as having agreed to carry 
the same on the terms of his usual bill of lading The 
shipper then delivers his goods to those who are m 
charge of the ship and is given in exchange a mate's 
receipt signed by one of the ship’s officers or the 
ship’s agent whidi shows that the goods have been 
delivered to the ship The shipper then usually 
preserves three forms of bills of lading appropriate to 
the transaction and fills them up with the necessary 
details These forms along with the mate’s receipt are 
then taken to the shipowner who signs them and 
returns one of the signed bills of lading to the ship- 
per retaining the other two signed bills of lading and 
the mate’s receipt for himself. 

Form of Bill of Lading : The usual form of 
bill of lading is the "shipped" bill of lading, so called 
because it usually commences with the words "shipped 
in apparent good order and condition" or words to the 
like effect, and acknowledges the actual receipt of the 
goods on board a named ship The other form known 
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as "received for shipment" simply acknowledges ^at 
goods have been received by the shipowner for ship- 
ment and does not admit whether the goods have 
been put on board a ship or not When the bill of 
lading is issued in India, the carrier, whether the ship- 
owner or the charterer as the case may be, must under 
the Carriage of Goods by Sea Act, 1925, issue a 
‘shipped’ bill of lading if the shipper so demands But 
if the shipper has previously taken a “received for 
shipment” bill of lading or a similar document of title 
he must surrender it when he takes a ‘shipped bill of 
lading. The carrier may, however, at his option note 
the fact of shipment and the name or names of the 
ship or ships upon which the goods have been shipped 
on a’ bill of lading already issued instead of issuing a 
fresh “shipped” bill of lading and on such noting the 
bill of lading already issued will be deemed a ‘shipped 
bill of lading. 

A bill of lading usually contains a statement as 
to the condition of the goods and a bill of ladmg 
issued in India must state the apparent order and 
condition of the goods. The earner cannot evade his 
obligation by stating “weight, quality and quantity 
unknown” Where a b3l of ladmg states that the 
goods have been shipped in “good order and condition 
It will amount to an admission that the goods were in 
good order and condition at the time of shipment so 
far as could have been judged by the exterior of the 
goods 

A bill of lading includmg a similar document of 
title issued in respect of cargo shipped from an Indian 
port must contain the following: 

(a) It must contain a clause paramount i.e., a state- 
ment that it is to have effect subject to the rules laid 
down in the Act 

(b) It must contain statements sharing among 
ot her s (i) the lading marks necessary for identification 
of the goods as the same are furnished in writing by 
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the shipper before the loading of such goods starts, 
provided such marks are stamped or otherwise shown 
clearly upon the goods if uncovered, or m the cases 
of coverings in which such goods are contained, in such 
a manner as should ordinarily remain legible until the 
end of the voyage, (ii) the number of packages or 
pieces or the quantity or weight, as the case may be, 
as furnished in writing by the shipper, and (iii) the 
apparent order and condition of the goods, provided 
that no carrier, master or agent of the earner, should 
be bound to state or show in the bill of lading any 
marks, number, quantity or weight which has reason- 
able grounds for suspecting not accurately to represent 
the goods actually received, or which he has had no 
reasonable means of checking 

Effects of a bill of lading The effects of a bill 
of lading issued under a charterfarty are as follows 

A bill of lading is bmding on the shipowner if 
signed by the master (who represents the shipowner 
as his agent for various purposes) within the ordinary 
scope of his authority even if the ship is chartered 
unless the charter amounts to a demise, or the shipper 
knew of the existence of the charter at the time of 
shipment and the shipper can sue the owner if the 
goods are lost or damaged by any cause not excepted in 
the bill of lading 

2 Where a bill of lading is issued to a shipper 
other than a charterer, who ships goods on a ship 
which is chartered by way of a demise, the charterer 
alone is liable for any loss or damage to the goods 
covered by the bdl of lading whether the shipper knew 
of the charter or not. 

3. Where a shipper has notice that the 
ship is chartered and that under the charter the master 
is the agent of the charterer in signing bills of lading, 
the shipper can sue the charterer only for any loss or 
damage even if the charter does not amount to a 
demise. 
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the carrier will not be liable even to a transferee for 
value if the bill was obtained by misrepresentation or 
fraud of the holder of the bill or the shipper or some 
peison under whom the holder claims or if the holder 
knew at the time of the transfer of the bill to him 
that the statements in the bill were incorrect 

3 In the case of a bill of lading issued in India, 
the shipper is deemed to guarantee the accuracy of 
the statements furnished by him e g ss regards the 
quality or quantity of the goods and incorporated in a 
bill of lading and is bound to indemnify the carrier for 
any loss, damage or expenses arising from any inaccu- 
racy in such statement e g when the carrier becomes 
liable to a bonafide transferee for value 

4 Where any particular weight of a bulk 
cargo is accepted by a third party other than the 
carrier and is incorporated as such in a bill of lading 
issued in India such weight as stated in the bill of 
lading will not be prtma facte evidence against the 
carrier and the shipper will not also be deemed to 
guarantee the accuracy thereof and the carrier will not 
be liable for any deficiency in the weight even to a 
transferee of the bill of lading for value 

Bill of Lading a document of title A bill of 
lading has been defined as a document of title in the 
Indian Sale of Goods Act, 1930 Its function is two- 
fold, namely, (a) it serves as an evidence of the contract 
between the shipper and the carrier and (b) it serves 
as a symbol of the goods shipped. A cargo at sea, 
while at the hands of the carrier, is generally incapable 
of physical delivery Dunng this period of transit 
and voyage, the bill of lading by the law merchant is 
universally recognised as its symbol , and the indorse- 
ment and delivery of the bill of lading operates on a 
symbolic delivery of the cargo Property in the goods 
passes by such indorsement and delivery of the bill of 
lading, whenever it is the intention of the parties, that 
the property should pass, just as under similar circum- 
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stances tlie property would pass by an actual delivery 
of the goods. And for the purpose of passmg such 
property in the goods and completing the title of the 
indorsee to fuU possession thereof, the bill of lading, 
until complete dehvery of the cargo has been made 
on shore to someone rightfully claiming under itj 
remains in force as a symbol and carries with it not 
only the full ownership of the goods, but also all rights 
created by the contract of carriage between the ship- 
per and the shipowner. It is a key which, m the hands 
of a rightful owner, is intended to unlock the door of 
the warehouse, floatmg or fised, in which the goods 
may chance to be. 

Transfer of Bill of Lading- A biU of ladmg 
making goods deliverable “to order” or “to order or 
assigns” of the consignee or “to order” or “to order or 
assigns” of a blank name is by mercantile custom 
negotiable by indorsement and delivery and a biU of 
lading making goods deliverable to bearer is simil^ly 
negotiable by mere delivery. But a biU of ladmg, 
which makes goods dehverable to a specified person 
and does not show on the face of it that it is transfer- 
able e. g. where it does not show that the goods are 
deliverable to the “order or assigns” of the consignee 
or of a blank name, is not negotiable. Indorsement 
may be effected by the shipper on the consignee trust- 
ing his name on the back of the biU. The indorse- 
ment may be “in fuU” or special, i.e. in favour of a 
specified person in which case the indorsee transfers it 
again only by reindorsing it. The indorsement may 
howeverj be “in blank” in which case the bill of lading 
may be transferred again by mere dehvery. 

A biU of lading, however, is not regarded as a 
negotiable instrument. The characteristic feature of a 
negotiable instrument is that a holder in due course 
acquires a valid title to the instrument, even as against 
the true owner, irrespective of any defect in the title 
of his transferor in aU cases excepting when he derives 
his title through a forged indorsement But the holder 
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of a bill of lading takes the bill subject to any defect 
in the title of his transferor or any person from whom 
his transferor derives his title whether he is a holder 
for value without notice of such defects or not. A 
bill of lading is thus negotiable only in a popular sense 
and not in a technical sense. 

Warranties and terms 

The following warranties are implied in every 
contract of affreightment unless they are excluded by 
clear and unambiguous words - 

(1) W arranty of seaworthiness A carrier by 
contracting to carry goods m a ship impliedly warrants 
that his ship is seaworthy for the purpose of the parti- 
cular voyage, that is, she is fit in all respects to carry 
her cargo safely to its destination, having regard to 
all the ordinary perils to which such a cargo would be 
exposed on sudi a voyage The seaworthiness must 
exist not only at the commencement of loading but 
also at the time of sailing from the port of loading 
Where a voyage is to be performed in different stages 
during which the ship requires different kinds of, or 
further, preparation or equipment, there is an implied 
warranty that at the commencement of each stage the 
ship IS seaworthy in respect of her preparation or 
equipment for the purposes of that stage 

Where the undertaking as to seaworthiness is 
broken and the shipper discovers it before the voyage 
begins he can treat the contract as repudiated by the 
shipowner and refuse to load his goods But if he 
discovers the breach subsequently he can recover any 
loss sustained by him by reason of the unseaworthiness. 
Unlike the common law, the shipowner under the 
Carriage of Goods by Sea Act, 1925, is only to exercise 
due diligence to make the ship seaworthy where goods 
are shipped under a bill of lading whether under a 
charterparty or not The shipowner is not, therefore, 
liable in cases of shipments under bills of lading issued 
in India for any unseawoithiness which could not be 
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discovered by due diligence or care But the ship- 
owner cannot, by any express provision in a bill of 
lading, relieve himself of his liability for any loss 
caused by his neglect or default in exercising due dili- 
gfehce to make the ship seaworthy which he is still 
permitted to do under the common law where goods 
are shipped under a charterparty. 

(2) Implied warranty of reasonable despatch : 
In every contract of affreightment the carrier impliedly 
undertakes that the ship “shall be ready to commence 
the voyage agreed on, and to load the cargo to be 
carried, and shall proceed upon and complete the 
voyage agreed upon, with all reasonable dispatch A 
brfeach of this undertaking may amount to a repudia- 
tion of the contract or may give the shipper only the 
right to recover damages for any loss which he may 
have suffered due to delay. 

In some cases the circumstances which cause 
the delay may render the performance of the contract 
impossible and bring about what is called in the 
language of maritime contract “frustration of the com- 
mercial purpose of the adventure”, as for instance, 
when a ship is requisitioned by the Government 
before the voyage starts or where the ship is detained 
at the port of loading by an order of the Government 
as a result of war. In such a case doctrine of impossi- 
bility of performance applies, and the rights and obliga- 
tions of both parties come to an end excepting that 
any party who has received any benefit under the 
contract, is bound to restore it to the other party 
under the Indian Contract Act 

(3) Implied warranty against deviation: In 
the absence of any express stipulation,' the shipowner 
under a contract of affreightment, impliedly under- 
takes to proceed in the ship without unnecessary devi- 
ation from the proper route of the voyage Where 
the route is fixed by the contract, the route so fixed 
IS the proper route. Where no route is fixed by the 
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contract, the usual and customary route from the port 
of loading to the port of discharge would be the pro- 
per route and this need not necessarily be the shortest 
route 

(4) liuplicd 'ivananiy by shipper not to ship 
dan,qero!(‘i fi^oods In every contract of affreightment 
there is an implied warranty by the shipper that the 
goods he ships are not dangerous oi so packed that 
they may be dangeious If he ships such goods he will 
be liable to any person who is injured by the ship- 
ment of such dangerous goods excepting where the 
shipowner had notice of the dangerous character of 
the goods or ought to have known such dangeious 
character or had full opportunity of observing such 
dangerous character 

Goods may be dangerous within this principle 
if owing to legal obstacles as to their carnage or dis- 
charge they may involve detention of the ship 

Duties of a carrier by sea under the Carriage of 
Goods by Sea Act. 

The duties imposed by the Act on a earner by 
sea under a bill of lading are as follows :- 

(1) The carriei is bound, beforehand at the 
beginning of the voyage, to exercise due diligence to — 
(a) make the ship seawortliy, (b) properly man, equip 
and supply the ship , (c) make the holds, refrigerating 
and coal chambers, and all other parts of the ship in 
which goods are carried, fit and safe for their recep- 
tion, carnage and preservation 

(2) The carrier must propeily and carefully 
load, handle, stow, carry, keep, care for and discharge 
the goods carried subject to the immunities granted 
to him under the Act 

Liabilities of a carrier. 

A earner by sea canymg goods under a bill of 
lading issued in India or a similar document of title is 
absolutely liable for any loss or damage to or in con- 
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nection with goods arising from the negligence, fault 
or failure of the carrier in the duties and obligations 
imposed on him by the Act Any clause in the 
contract of carriage which would relieve the carrier 
or the ship from liability for such loss or damage 
would be null and void. But a carrier carrying goods 
otherwise than under a bill of lading, eg', under a 
charterparty where no bill of lading is issued to the 
charterer is at liberty to enter into any agreement in 
any terms as to his liability for such goods whether by 
way of exempting his liabihty altogether or otherwise 
provided such an agreement is not illegal or contrary 
to public policy Where goods are shipped under a 
contract, the terms of which are embodied in a receipt 
which is not negotiable and marked as such, the carrier 
may enter into any contract relieving his liability, 
whether arismg from his breach of duty under the Act 
or not, in any terms provided the agreement is not 
illegal or contrary to public policy and the goods, 
which are agreed to be carried, are not ordinary ship- 
ments in the ordinary course of trade but are such as 
the circumstances, conditions and terms of their 
carriage are such as would reasonably justify a special 
agreement e.g. articles of special value like gold or 
silver or the carriage of ordmary commodities in time 
of war or similar emergenaes 

A carrier by sea or a shipowner carrying goods 
under a bill of lading or a similar document of title is 
entitled to the following immunities under the 
Carriage of Goods by Sea Act, 1925, unless he surren- 
ders the immunities or agrees to increase his respon- 
sibility and liability in a greater degree than is required 
by the Act 

(1) A carrier or shipowner is not liable for any 
loss or damage arising or resulting from unseawor- 
thiness of the ship unless such loss or damage is caused 
by want of due diligence on the part of the carrier to 
make the ship seaworthy and to properly • man, equip 
and supply the ship and to make the holds, refrigera- 
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ting and coal chambers, and all other parts of the ship 
in which goods are carried, fit and safe for their recep- 
tion, carnage and preservation. If, however, any loss 
or damage is caused by unseawnrthiness, it is for the 
carrier to prove that he exercised due diligence and 
care 


(2) A carrier or a shipowner is not liable for 
any loss or damage arising or resulting from— 

(a) act, neglect, or default of the master, man- 
ner, pilot or the servants of the carrier in the naviga- 
tion or the management of the ship 

(b) Fire unless caused by the fault or privity 
of the carrier 

(c) Perils, dangers and accidents of the sea or 
other navigable waters 

(d) Act of God eg a tempest 

(e) Act of public enemies 

(f) Arrest or restraint of princes, rulers or 
people, or service under legal process 

(g) Quarantine restriction 

(h) Act or omission of the shipper or owner of 
the goods, his agent or representative 

(i) Act of War 

0) Strikes or lock-outs or stoppage, or restraint 
of labour from whatever cause, whether partial or 
general 

(k) Riots and civil commotions 

(l) Saving or attempting to save life or pro- 
perty at sea 

(m) Wastage in bulk or weight or any other loss, 
or damage arising from inherent defect, quality or vice 
of the goods 

(n) Insufficiency of packing, 

(o) Insufficiency or inadequacy of marks. 
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(p) Latent defects not discoverable by due 
dibgence. 

(q) Any other cause arising without the actual 

fault of the carrier or without the fault or neglect of 
his agents but the earner has to prove that the loss or 
damage was not caused by his fault or by the fault or 
neglect of his agents. 

(3) A carrier is not liable for any loss or 
damage resultmg from any deviation in saving or 
attempting to save life or property at sea or from any 
other reasonable deviation. 

(4) A carrier or a shipowner wiU not in any 
event be liable for any loss or damage to goods in any 
amount exceeding £ 100/- per package or unitj or the 
equivalent of that sum in any other currency, unless 
the nature and value of such goods have been declared 
by the shipper before shipment and inserted in the bill 
of lading By agreement between the carrier and the 
shipper the maximum of £ 100/-; payable by the carrier 
where goods exceeding that value are not declared, 
may be increased but not reduced The declaration 
required by the Act in order to make the carrier liable 
for any sum greater than £ 100 is pnma facie evidence 
of the truth of the facts contained therein but is not 
conclusive against the carrier who is at liberty to prove 
that the goods were not in fact of the declared value 
or nature in case any loss or damage is caused to the 
goods and claims are made against the carrier on the 
basis of the declared value. If the nature and value 
of the goods have been knowingly misstated by the 
shipper in the bill of lading the carrier will not be liable 
in any event for loss or damage 

(5) Goods of mflamable, explosive or dangerous 
nature, which have been shipped without the know- 
ledge and consent of the earner, may be landed at 
any place at any time prior to their discharge or 
destroyed or rendered innocuous by the carrier with- 
out compensation, and the shipper of such goods is 
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liable for all damages and expenses directly or indirectly 
arising out of or resulting from such shipment Even 
if such goods are shipped with the knowledge and 
consent of the carrier, his master, or agent, the carrier 
may, if they become a danger to the ship or cargo, land 
them at any place or destroy or make them innocuous 
without liability on the part of the carrier except the 
liability to contribute to a general average loss where 
they are destroyed or sold at an under-value before 
discharge 

(6) Unless notice of any loss or damage and 
the general nature of such loss or damage be given in 
writing to the carrier or his agent at the port of dis- 
charge before or at the time of the removal of the 
goods or if the loss or damage be not apparent, within 
three days, such removal shall be prtma facte evidence 
of the delivery by the carrier of the goods as described 
in the bill of lading excepting where there has been a 
joint survey and inspection at the time of removal In 
any event the carrier is discharged from all liability in 
respect of loss or damage unless a suit is brought 
within one year after the delivery of the goods or the 
date when the goods should have been delivered In 
the case of any actual or apprehended loss or damage, 
the carrier and the person who receives the goods must 
give all reasonable facilities to each other for inspect- 
ing and tallying the goods 

Certain immunities are granted by the Merchant 
and Shipping Act, 1894, also 

Duties of master of the ship. 

The master is the highest officer on board a ship 
In popular language he is known as the Captain On 
a voyage under a contract of affreightment the master 
occupies a double position, namely, (1) he is in general 
the agent of the shipowner in doing what is necessary 
to carry out the contract, and (2) he is in case of 
necessity and for the preservation ‘ and benefit of the 
cargo, the agent for the cargo-owners. 
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As an agent of the shipowner he has to per- 
form all the duties of the shipowner under the 
charterparty and he can also deal with the ship in 
times of necessity or emergency as a man of ordinarj' 
prudence would do under the circumstances. Thus, 
he signs bills of lading in favour of charterer or 
shippers and provides necessaries which the ship- 
owners have to provide under the charterparty. 

The master derives authority to act as an agent 
of the cargo-owner in a manner inconsistent with 
the ordinary rights of the cargo-owner e. g. by selling 
the goods or throwing them overboard or pledging 
them for advances of money under two circumstances 
(p the necessity for the action: ('Z) the impos-' 
sibility of communicating with the shipowners 
or cargo-owners or the absence of their instmctions 
when communication has been made to him 

Freight 

“Freight" in the ordinarj' mercantile sense, is 
the reward payable to the carrier for the carriage and 
arrival of the goods in a merchantable condition, 
ready to be delivered to the merchant In the 
absence of agreement the carrier is entitled to the 
freight stipulated in a contract of affreightment if he 
has substantially performed the contract by deliv- 
ering the goods in a merchantable condition. Thus 
he is entitled to the freight even if the goods are 
delivered in a damaged condition provided the goods 
remam as merchantable articles of the particular 
description But no freight is payable if the goods 
are lost whether by reason of excepted perils or not, 
unless the contract of affreightment provides for 
advance freight or a lump sum freight or the goods 
are lost due to the fault of the shipper alone. Thus 
a carrier cannot in the absence of express agreement 
claim a proportiondte freight for the part of the voy- 
age during which the goods are earned if the goods 
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are lost and cannot be delivered at the port of desti- 
nation. 

Generally speaking, the freight is taken to be 
due on completion of the voyage when the goods are 
ready for delivery If a part of goods are lost during 
the voyage, the freight on that part would not be pay- 
able. In every charter-party, however, special stipu- 
lations as to freight are inserted If the stipulation 
lays down specifically that the freight is payable in 
advance, then if the ship commenced its voyage and 
was lost thereafter, no part of the freight paid in ad- 
vance IS returnable The advance freight falls due at 
the moment the ship commences its voyage, and if not 
paid It can be recovered by the shipowner even in 
case of the loss of the ship. Besides, the freight ma3" 
be payable per ton, per package, or in a lump sum If 
the hirer does not give a full cargo as agreed, he would 
have to make good the damage known as the dead 
freight 

If a claim in the form of damage suffered by 
shipowners through the improper detention of the 
ship by the merchant is made, it falls under the head- 
ing of demurrage This claim ’arises from a cause 
generally inserted in a charter-party or in a bill of 
lading In the latter case it is to be found in the 
form of a marginal clause A person claiming and 
receiving the goods under the bill of lading is answer- 
able for this payment The rule is 

"uhere tho time is expressly asoertamed and limited by the terms of the con- 
tract, the merchant will be liable to an action for damage, if the thing be not done 
within the time, althongb this may not be attribnlable to any fnnlt or omission on 
bis pari, foi he has engaged that it shall be done'^ 

The “lay days” commence to run from the mo- 
ment of time the charterer has had notice of the ship’s 
arrival and readiness to take or discharge cargo “Days” 
may be “running” or “working”. If they are not ex- 
pressed to be “working dsys” they are to be taken to 
mean “running days” unless the custom of a particular 
p ort gives some other meaning to those expressions. 
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It has also been held that the charterer cannot set off 
time saved at the port of discharge against demurrage 
incurred at the port of loading. The charter-party 
usually states the number of “lay days” allowed for 
loading and unloading the cargo and also lays down 
the sum per day payable in case of delay exceeding the 
“lay days” allowed If the ‘‘lay days” are named but 
the charge for demurrage is not specifically stated, the 
shipowner can, notwithstanding, claim damages for 
the delay. 

Carriage of goods by air. 

In the case of carriage of goods by air, the 
carrier has a right to require the consignor to make 
out and hand over to him a document called an “air 
consignment note'\ which the consignor has a right to 
require the carrier to accept The absencej irregula- 
rity or loss of this consignment note will not affect 
the validity of the contract of carriage The consign- 
ment note is to be made out in three original parts 
and handed over, along witii the goods, to the carrier, 
the first part being marked “for the carrier” and 
signed by the consignor, the second marked “for the 
consignee” and sigiied by both the consignor and 
carrier, and the third which will be signed by the 
carrier and returned to the consignor against the goods 
he accepts. Where there are more packages than one, 
separate consignment notes may be demanded by the 
carrier. 

consignment note contains the place and 
date of execution, place of departure and destination, 
names and addresses of the consignor, carrier and 
consignee, and the nature of the goods, The number 
of packages must also be stated in addition to the 
mode of packing, the weight as well as quantity and 
value, their condition, the freight agreed to be paid 
and the place of payment and the rules relating to 
hability. If the goods are not C O. D. (cash on deli- 
very), the price of the goods, the value declared, if 
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any, the time for completion of carriage and the route 
to be followed in brief and a statement that the 
carriage is subject to the rules regarding liability con- 
tained in the Schedule to the Act. The carrier wiU 
not be entitled to avail himself of the provisions of 
the Schedule to the Act of limiting or excluding his 
liability, if he accepts the goods without a consign- 
ment note The consignor is responsible to give par- 
ticulars of the goods and in case the carrier suffers 
any loss or damage through the irregularity or inaccu- 
racy of the statement the consignor will be liable to 
compensate him accordingly 

The carrier is liable for damage sustained in 
the event of death or wounding of a passenger or 
any other bodily injury suffered by a passenger, if the 
accident which caused the damage so sustained took 
place on board the aircraft or in the course of any of 
the operations of embarkmg or disembarking. In the 
same way he is liable for loss or damage of the regis- 
tered goods This IS, however, subject to the condi- 
tion that if the carrier can prove that he and his 
agents had taken all necessary measures to avoid the 
damage or that it was impossible for him or them to 
take such measures, the carrier may not be liable, in 
a case of accident to passenger, whereas in regard to 
luggage also the carrier is not liable if he can prove 
that the damage was occasioned by negligent piloting 
or negligence in the handling of the aircraft or m 
navigation and that, in all other respects he and his 
agents had taken all necessary measures to avoid 
the damage Liability in the case of passengers is 
hmited to 125,000 francs. In case of registered lugg- 
age and of goods the liability of the carrier is limited 
to 250 francs per kilogram, unless the consignor has 
declared the value of the package and paid or agreed 
to pay extra freight. Where the carriage is partly by 
air the rules will only apply as far as carnage by air 
IS concerned. 
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Carrif^e of passengers by air. 

In the case of passengers a carrier has to deliv- 
er a ticket containing particulars ag to the place and 
date of issue, places of departure and of destination, 
agreed stopping places (with a reservation to alter 
them in case of necessity), the name and address of 
the carrier, and a statement that the carriage is sub- 
ject to the rules relating to liability contained in the 
schedule. 

In the case of luggage also a ticket has to be 
given containing almost similar particulars as in the 
case of passengers, but also stating the passenger’s 
ticket, the number and weight of the packages, and 
the amount of the value declared. It further provides 
that the absence, irregularity or loss or the luggage 
coupon does not affect the existence of the validity of 
the contract of carriage. However, the carrier has to 
state particulars as required by the Act on the ticket, 
otherwise he is not entitled to avail himself of the 
provisions of the Act which exclude or limit his 
liability 

Carriage of passengers by railway 

Entering compartment reserved or already full 
Every railway administration is required to fix, subject 
to the approval of the general controlling authority, 
the maximum number of passengers which may be 
carried in each compartment of every description of 
carriage, and exhibit the number so fixed m a cons- 
picuous manner inside or outside each compartment, 
m English or in one or more of the vernacular langu- 
ages in common use in the territory traversed 
by the railway, or both in English and in one or more 
of such vernacular languages as the general controlling 
authority, after consultation with the railway administr- 
ation, may determine Similarly, every railway 
administration IS bound, in every train carrying passen- 
gers,' to reserve for the exclusive use of females one 
compartment at least of the lowest class of carriage 
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forming part of train One such compartment so 
reserved must, if the train is to run for a distance 
exceeding fifty miles, be provided with a closet 

If a passenger, having entered a compartment 
which IS reserved by a railway administration for the 
use of another passenger, or which already contains 
the maximum number of passengers exhibited therein 
or thereon as noted above, refuses to leave it when 
required to do so by any railway servant, he is puni- 
shable with fine which may extend to twenty rupees - 

If a passenger resists the lawful entry of another 
passenger into a compartment not reserved by the 
railway administration for the use of the passenger 
resisting or not already containing the maximum num- 
ber of passengers exhibited therein or thereon as 
explained above, he shall be punished with fine which 
may extend to twenty rupees 

If a railway servant compels or attempts to 
compel, or causes any passenger to enter a compart- 
ment which already contains the maximum number 
of passengers exhibited therein or thereon as aforesaid, 
he shall be punished with fine which may extend to 
twenty rupees 

Ticket or pass for travelling required Every 
person desirous of travelling on a railway is entitled, 
upon payment of his fare, to be supplied with a ticket, 
specifying the class of carnage for which, and the place 
from and the place to which, the fare has been paid, 
and the amount of the fare. Fares shall be deemed 
to be accepted, and tickets to be issued, subject to the 
condition of there being room available in the tram 
for which the tickets are issued A person to whom 
a ticket has been issued and for whom there is 'not 
room available in the train for which the ticket was 
issued shall on returning the ticket within three 
hours after the departure of the train be entitled to 
have his fare at once refunded A person for whom 
there is not room available in the class of, carriage for 
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which he has purchased a ticket and who is obhged to 
travel in a carriage of a lower class shall be entitled 
on delivering up his ticket to a refund of the diffe- 
rence between the fare paid by him and the fare paya- 
ble for the class of carriage in which he travelled 

No person is entitled, without the permission 
of a railway servant, to enter any carriage on a railway 
for the purpose of travelling therein as a passenger 
unless he has with him a proper pass or ticket. Every 
passenger by railway is duty bound, on the requisition 
of any railway servant appointed by the railway admi- 
nistration in this behalf, to present his pass or ticket 
to the railway servant for examination, and at or near 
the end of the journey for which the pass or ticket 
was issued, or, in the case of a season pass or ticket, at 
the expiration of the period for which it is current, 
deliver up the pass or ticket to the railway servant. A 
return ticket or season ticket is not transferable and 
may be used only by the person for whose journey to 
and from the places specified thereon it was issued. 

If a person, with intent to defraud a railway 
administration, (a) enters any railway carriage without 
proper pass or ticket or (b) uses or attempts to use a 
single pass or single ticket which has already been 
used on a previous journey or, in the case of a return 
ticket, a half thereof which has already been so used, 
he shall be punished with fine which may extend to 
one hundred rupees in addition to the amount of the 
single fare for any distance which he may have travel- 
led. 

If a passenger travels in a tram without having 
a proper pass or a proper ticket with him, or, being in 
or having alighted from a train, fails or refuses to pre- 
sent for examination or to deliver up his pass or ticket 
immediately on requisition being made therefor by a 
railway servant, he shall be liable to pay, on the dem- 
and of any railway servant appointed by the railway 
administration in this behalf, the excess charge accord- 
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ing to the scale laid down below, in addition to the 
ordinary single fare for the distance which he has 
travelled or, where there is any doubt as to the station 
from which he started, the ordinary single fare from 
the station from which the train originally started, or, 
if the tickets of passengers travelling in the train have 
been examined since the original starting of the tram, 
the ordinary single fare from the place where the 
tickets were examined orj in case of their having been 
examined more than once, were last examined. 

Excess charge (a) Where the passenger has 
immediately after incurring the charge and before 
being detected by a railway servant notified to the 
railway servant on duty with the train the fact of the 
charge having been incurred, the excess charge will be 
one rupee, two annas or eight annas, and (b) in any 
other case, be six rupees, one rupee or three rupees, 
according as the passenger is travelling or has travelled 
or has attempted to travel in a carriage of the highest 
class or in a carriage of the lowest class or in a carnage 
of any other class or kind Provided that such excess 
charge shall in no case exceed the amount of the 
ordinary single fare which the passenger incurring the 
charge is liable to pay as noted above 

If a passenger travels or attempts to travel in 
or on a carnage, or by a tram, of a higher class than 
that for which he has obtained a pass or purchased a 
ticket, or travels in or on a carriage beyond the place 
authorised by his pass or ticket, he shall be hable to 
pay, on the demand of any railway servant appointed 
by the railway administration m this behalf, the excess 
charge at the rates mentioned above, in addition to any 
difference between any fare paid by him and the fare 
payable in respect of such journey as he has made, 
provided that such excess charge shall m no case exce- 
ed the amount of the difference between the fare paid 
by the passenger incurring the charge and the fare 
payable in respect of such journey as he has made. 
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If a passenger liable to pay - the excess charge 
and fare mentioned above, fails or refuses to pay the 
same on demand being made therefor, the sum payable 
by him can be recovered by any Magistrate as if it 
were a fine imposed on the passenger by the Magis- 
trate on receipt of an application from any railway 
administration in this behalf. 

Transferring any half of return ticket : If a 
person sells or attempts to sell, or parts or attempts 
to part with the possession of, any half of a return 
ticket in order to enable any other person to travel 
therwith, or purchase such half of a return ticket, he 
shall be punished with fine which may extend to fifty 
rupees, and, if the purchaser of such hal| of a return 
ticket travels or attempts to travel therewith, he shall 
be punished with an additional fine which may extend 
to the amount of the single fare for the journey 
authorised by the ticket. 

Altenng or defacing pass or ticket , If a passen- 
ger wilfully alters oi defaces his pass or ticket so as to 
render the date, number or any material portion there- 
of illegible, he shall be punished with a fine which may 
extend to fifty rupees. 

Means of communication m a train . The safety 
controlling authority may require any railway adminis- 
tration to provide and maintain in proper order, in 
any train worked by it which carries passengers, such 
efficient means of communication between the passen- 
gers and the railway servants in charge of the tram as 
the safety controlling authority has approved A 
chain with a handle is provided in each compartment 
for this purpose. If a passenger, without reasonable 
and svfficient cause, makes use of or , interferes with 
any means provided by a railway administration for 
.communication between passengers and the railway 
servants in charge of a train,- he shall be punished with 
fine which may extend to fifty rupees. 'What is a reaso- 
nable and sufficient cause is a question of fact. For 
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instance, it has been held that pulling the communi- 
cation chain of a railway compartment to remove the 
overcrowding, which it is the duty of the railway 
administration to prevent as explained above, is a 
reasonable and sufficient cause. Where a passenger 
in the Inter class pulled the chain because it was over- 
crowded and because III class passengers had entered 
in. It was held that he wes justified in pulling the 
chain and in stopping the train for enforcing his right 
to have the compartment vacated so as to bring down 
the number of passengers therein within the maximum 
limit prescribed by the Indian Railways Act, 1890 
A who had instituted a avd suit against B was trave- 
lling with the latter m the same compartment with 
his account books While the tram was in motion B 
seized the account books and threw them through the 
window A pulled the alarm chain and stopped the 
tram It was held that A had sufficient and reasona- 
ble cause for getting alarm signal But in another case 
It was held that the mere fact that the accused left 
has coat even though it contained valuables was not a 
reasonable and sufficient cause for pulling the com- 
munication cord 

Smoking If a person, without the consent of 
his fellow-passengers, if any, in the same campartment, 
smokes in any compartment except a compartment 
specially provided for the purpose, he is punishable 
with a fine which may extend to twenty rupees If 
any person persists in so smoking after being warned 
by any railway servant to desist, he may, in addition to 
incurring the hability mentioned above, be removed 
by any railway servant from the carriage m which he 
is travelling 

Entering carriage or other, place reserved for 
females If a male person, knowing a carriage, com- 
partment, room or place to be reserved by a railway ad- 
ministration for the exclusive use of females, enters 
the place without lawful excuse, or, having entered it. 
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remains therein after having been desired by any rail- 
way servant to leave it, he shall be punished with fine 
which may extend to one hundred rupees, in addition 
to the forfeiture of any fare which he may have paid 
and of any pass or ticket which he may have obtained 
or purchased, and may be removed from the railway 
by any railway servant. 

Po-wer of arrest to railvsay servants of j)olice- 
officer- A person may be arrested without warrant or 
other written authority by any railway servant or 
pcdice-officer, or by any other person whom such ser- 
vant or officer may call to his aid, for any of the follo- 
wing offences (1) Drunkennes, (2) Endangering the sa- 
fety of persons, (3) Entering carriag or other place rese- 
rved for females, (4) Drunkenness or nuisance on a rail- 
way; (5) Maliciously wrecking or attempting to wreck a 
tram, (7) Maliciously hurting or attempting to hurt 
persons travelling by railway, (8) Endangering safety 
of persons travelling by railway by wilful act or omi- 
ssion, (9) Endangering safety of persons travelling by 
railway by rash or negligent act or omission, and (10) 
any minor committing any of the offences mentioned 
against serial Nos 6 to 9 above 

A person so arrested must, with the least possi- 
ble delay, be taken before a Magistrate having authority 
to tiy him or commit him for trial. 

For any other offence under the Indian Railways 
Act, 1890, or on failure or refusal to pay excess charge 
or other sum demanded as explained above any person 
may be arrested without warrant or other written 
authority if there is reason to believe that such person 
will abscond or the name and address are unknown, and 
he refuses on demand to give his name and address, or 
there is reason to believe that the name or address 
given by him is incorrect. The person so arrested 
must be released on his giving bail or, if his true name 
and address are ascertained, on his executing a bond 
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TRANSFER OF PROPERTY 

Law applicable. 

Transfer of property by act of parties is governed 
by the Transfer of Property Act, 1882, which extends 
to the whole of British India except the Punjab, the 
North-West Frontier Province and Delhi Sections 54, 
107 and 123 of the Act have, however, been extended 
to all Municipahties in the Punjab and all notified areas 
declared and notified under section 241 of the Punjab 
Municipal Act, 1911 Similarly, certain sections of 
rhe Act have been extended to Delhi also. Even 
although the Transfer of property Act is not in force 
in the Punjab, the Punjab courts, when deciding cases 
in which the principles of law dealt with by the provi- 
sions of this Act are involved, may adopt those provi- 
sions as embodying the law applicable to the case, 
especially where the law enunciated therein comcides 
with the principles of equity, good conscience and 
justice, and for which there is no statutory law 
applicable in the punjab But although the equitable 
pnnaples underlying that Act are followed in the 
Punjab, the Act itself with its technicalities does not 
apply to that province. 

Immoveable property. 

The expression “immoveable property” is not 
defined in this Act In the General clauses Act also 
the definition is not exhaustive Under that Act it is 
taken to mclude land, benefits to arise out of land, and 
thmgs attached to the earth, or permanently fastened 
to any thing attached to the earth Under the Registr- 
ation Act, 1908 “immoveable property” includes land, 
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buildings, hereditary allowances, rights to ways, lights, 
ferries, fisheries or any other benefit to arise out of 
land and things attached to the earth or permanently 
fastened to anything which is attached to the earth, but 
not standing timber, growing crops, or grass The Trans- 
fer of Property Act also specifically excludes standmg 
timber, growing crops or grass from the definition of 
“immoveable property” 

Transfer of property 

“Transfer of property” means an act by which 
a living person conveys property, m present or in future 
to one or more other living persons, and “to transfer 
property” is to perform such act 

Living person includes a company or association 
or body of individuals, whether incorporated or not 

Persons competent to transfer. 

Every person competent to contract and 
entitled to transferable property, or authorised to dis- 
pose of transferable property not his own, is competent 
to transfer such property either wholly or in part, and 
either absolutely or conditionally, in the circumstances 
to the extent and in the manner allowed and prescribed 
by any law for the time being in force, A mtnor or a 
lunatic IS thus incompetent to make a transfer of his 
property by sale, mortgage or lease. A lease by a minor 
IS also void So also a lease of property granted by 
the lessor at a time when he was mentally unfit and 
incapable of understanding the effect of the transact- 
ion IS void But a disposition of property by a lunatic 
during a lucid interval is considered as valid A 
proprietor whose property is under the management 
of the Court of Wards cannot validly transfer his 
property 

Persons authorised to dispose of transferable 
propery not his own include the manager of a joint 
Hindu family, guardian, executor, administrator and 
trustee. 
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Operation of transfer 

What property is actually conveyed by a parti- 
cular deed depends upon its own terms. Unless a 
different intention is expressed or necessarily implied, 
a transfer of property, passes forthwith to the trans- 
feree all the interest which the transferor is then cap- 
able of passing in the property, and in the legal inci- 
dents thereof. Such incidents include, where the pro- 
perty is land, the easements annexed thereto, the rents 
and profits thereof accruing after the transfer, and all 
things attached to the earth, and, where the property 
is a house, the easements annexed thereto, the rent 
thereof accruing after the transfer, and the locks, keys, 
bars, doors, windows, and all other things provided for 
permanent use therewith, and, where the property is 
machinery attached to the earth, the moveable parts 
thereof, and, where the property is money or other 
property yielding income, the interest or income there- 
of accruing after the transfer takes effect. 

Conditions relating to transfers. 

(1) Oral transfer ; A transfer of property may 
be made without writing in every case in which a 
writing is not expressly required by law. Writing is 
necessary in the case of the following mstruments - 

(a) Sale of immoveable property of the value of 
Rs. 100 or upwards. 

(b) Sale of a reversion or other intangible 

thing. 

(c) Simple mortgage irrespective of the amount 
secured. 

(d) All other mortgages securing Rs. 100 or up- 
wards. 

(e) Leases of immoveable property from year to 
years or for any term exceeding one year, or reserving 
a yearly rent (excluding agricultural leases). 

(f) Exchange 

(g) Gift of immoveable property. 
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(h) Transfer of an actionable claim 

(i) Notice of transfer of actionable claim. 

No doubt oral transfers of any value are valid 

outside the municipal and cantonment limits in the 
Punjab, but when the transaction is intended to be 
a transfer by writing, it cannot be treated as an 
oral sale 

(2) CondtUon restraining alienation Where 
property is transferred subject to a condition or 
hmitation absolutely restraining the transferee or any 
person claiming under him from parting with or dis- 
posing of his interest in the property, the condition 
or limitation is void, except in the case of a lease 
where the condition is for the benefit of the lessor or 
those claiming under him But property may be 
transferred to or for the benefit of a woman (not being 
a Hindu, Muhammadan, or Budhist), so that she 
shall not have power during her marriage to transfer 
or charge the same or her beneficial interest therein 

Similarly, an interest created in favour of a 
person must be absolute and limitations directed 
against the free enjoyment of the property are void. 
Thus, where a vendor sells a portion of his property 
to the vendee by a deed of sale, and the vendee 
executes an ikramama m which he agrees that he 
would not collect the rents, that he would never 
demand partition of that portion, and that he would 
not alienate or mortgage it or otherwise exercise pro- 
prietary rights over it, such a covenant is void and 
cannot be enforced. 

Also, where property is transferred subject to 
a condition or limitation making any interest therein, 
reserved or given to or for the benefit of any person, 
to cease on his becoming insolvent or endeavouring 
to transfer or dispose of the same, such condition or 
limitation is void This, however, does not apply to 
a condition in a lease for the benefit of the lessor or 
those claiming under him 
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(3) Conditional transfer. An interest created 
on a transfer of property and dependent upon a con- 
dition fails if the fulfilment of the condition is impos- 
sible, or is forbidden by law, or is of such a nature 
that, if permitted, it would defeat the provisions of 
any law, or is fraudulent, or involves or implies injury 
to the person or property of another, or the court 
regards it as immoral or opposed to public policy. 
Thus, if A lets a farm to B on condition that he shall 
walk a hundred miles in an hour, the lease is void. 
Again, if A transfers Rs. 500 to B on condition that 
she shall murder C, the transfer is void. 

A condition may be precedent or subsequent 
A condition precedent is fulfilled if it is substanUally 
complied with. Thus, if A transfers Rs. 5,000 to B 
on condition that he shall marry with the consent of 
C,D and E, and E dies and B marries with the consent 
of C and D, B is deemed to have fulfilled the condi- 
tion. But a condition subsequent must be strictly 
fulfilled A transfers Rs. 500 to B, to be paid to him 
on his attaining majority or marrying, with a proviso 
that if B dies a minor or marries without C’s consent 
the said Rs. 500 shall go to D B marries when only 
17 years of age, without C’s consent. The transfer 
to D takes effect. 

(4) Transfer by person authorized only 
under certain circumstances to transfer : Where any 
person, authorized only under circumstances in their 
nature variable to dispose of immoveable property, 
transfers such property for consideration, alleging 
the existence of such circumstances, they shall, 
as between the transferee on the one part and 
the transferor or other persons (if any) affected by 
the transfer on the other part, be deemed to have exist- 
ed, if the transferee, after using reasonable care to ascer- 
tain the existence of such circumstances, has acted in 
good faith. A, a Hindu widow, whose husband has left 
collateral heirs alleging that the property held by her 
as such IS insufficient for her maintenance, agrees, for 
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purposes neither religious nor charitable, to sell a 
field, part of such property, to B B satisfies himself by 
reasonable enquiry that the income of the property 
is insufficient for A’s maintenance and that the sale 
of the field is necessary, and, acting in good faith, buys 
the field from A As between B on the one part 
and A and the collateral heirs on the other part a 
necessity for the sale shall be deemed to have existed 

(5) Transfer where third person ts entitled to 
maintenance Where a third person has a right to 
receive maintenance or a provision for advancement 
or marriage from the profits of immovable property, 
and such property is transferred, the right may be 
enforced against the transferee, if he has notice thereof 
or if the transfer is gratuitous, but not against a 
transferee for consideration and without notice of the 
right, nor against such property in his hands. 

(6) Burden of obligation annexed to ownership 
A contracts to sell Sultanpur to B While the contract 
is still in force he sells Sultanpur to C, who has notice 
of the contract B may enforce the contract against C 
to the same extent as against A. 

(7) Transfer by ostensible ownei Where, with 
the consent, express or implied, of the person interested 
in immoveable property, a person is the ostensible 
owner of such property and transfers the same for 
consideration, the transfer shall not be voidable on 
the ground that the transferor was not authorized to 
make it; provided that the transferee, after taking 
reasonable care to ascertain that the transferor had 
power to make the transfer, has acted in good faith. 
This principle, however, does not apply to a case where 
the document executed earlier had been presented for 
registration without undue delay but after the docu- 
ment executed later had already been registered. 

(8) Transfer by one co'owner-. Where one or 
two or more co-owners of immoveable property legally 
competent m that behalf transfers his share of such 
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property or any interest therein, the transferee acquires, 
as to such share of interest, and so far as is necessary 
to give effect to the transfer, the transferor’s right to 
joint possession or other common or part-enjoyment 
of the property, and to enforce a partition of the same, 
but subject to the conditions and liabilities affecting, 
at the date of the transfer, the share or interest so 
transferred B-ut where the transferee of a dwelling- 
house belonging to an undivided family is not a mem- 
ber of the family, he is not entitled to joint possession 
or other common or part-enjoyment of the house. 

(9) Joint transfer for consideration- Where 
immoveable property is transferred for consideration 
to two or more persons, and such consideration is paid 
out of a fund belonging to them in common, they are, 
in the absence of a contract to the contray, respect- 
ively entitled to interests in such property identical, 
as nearly as may be, with the interests to which they 
were respectively entitled m the fund; and, where such 
consideration is paid out of separate funds belonging 
to them respectively, they are, in the absence of a 
contract to the contrary, respectively entitled to 
interests in such property in proportion to the shares 
of the consideration which they respectively advanced 
In the absence of evidence as to the interests in the 
fund to which they were respectively entitled or as to 
the shares which they respectively advanced, such 
persons shall be presumed to be equally interested m 
the property. 

Similarly, where immoveable property is trans- 
ferred for consideration by persons housing istinct 
interests thereinj the transferors are, in the absence of 
a contract to the contrary, entitled to share in the 
consideration, equally, where their interests in the pro- 
perty were of equal value, and, where such interests 
were of unequal value, proportionately to the value of 
their respective interests 

(10) Transfer hy co-owners of share in common 
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■property Where several co-owners of immoveable 
property transfer a share therein without specifying 
that the transfer is to take effect on any particulaf 
shares of the transferors, the transfer, as among such 
transferors, takes effect on such shares equally where 
the shares were equal, and, where they were unequal 
proportionately to the extent of such shares 

(11) Priority of rights created by transfer 
Where a person purports to create by transfer at 
different times rights in or over the same immoveable 
property, and such rights cannot all exist or be exer- 
cised to their full extent together, each later created 
right shall, in the absence of a special contract or 
reservation binding the earher transferees, be subject to 
the rights previously created This rule applies only 
when there are completed valid transfers The word 
“transfer” contemplates a complete transfer, and does 
not include a mere contract for sale or a sale by an 
unregistered sale-deed the registration of which is 
compulsory If a contract of sale to one person is 
followed by complete sale to another, the rule in (6) 
above will apply A registered deed of sale shall take 
effect as against ( and not subject to) e mere contract 
of sale or an unregistered conveyance 

(12) Transferee's right under policy. Where 
immoveable property is transferred for consideration, 
and such property or any part thereof is at the date of 
transfer insured against loss or damage by fire, the 
transferee, in case of such loss or damage, may, in the 
absence of a contract to the contrary, require any 
money which the transferor actually receives under 
the policy, or so much thereof as may be necessary, to 
be applied in reinstating the property This rule also 
wiU only apply where the transfer is completed by 
payment of purchasemoney, and not where there is 
only contract of sale. 

(13) Rent bona fide paid to holder under defective 
title : No person can be charged with any rents or 
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profits of any immoveable property which he has in 
good faith paid or delivered to any person of whom 
he in good faith held such property, notwithstanding 
It may afterwards appear that the person to whom 
such payment or delivery was made had no right to 
receive such rents or profits. As an illustration of it, 
A lets a field to B at a rent of Rs. 50, and then 
transfers the field to C B, having no notice of the 
transfer, in good faith pays the rent to A. B, is not 
chargeable with the rent so paid. 

(14) Improvements made by bona fide holders 
under defectvoe Utles: When transferee of immoveable 
property makes any improvement on the property, 
believing in good faith that he is absolutely entitled 
thereto, and he is subsequently evicted therefrom by 
any person having a better title, the transferee 
has a right to require the person causing the eviction 
either to have the value of the improvement estimated 
and paid or secured to the transferee, or to sell his 
mterest in the proper^ to the transferee at the then 
market-value thereof, irrespective of the value of such 
improvement. The amount to be paid or secured in 
respect of such improvement shall be the estimated 
value thereof at the time of the eviction. When, 
under the circumstances aforesaid, the transferee has 
planted or sown on the property crops which are 
growing when he .is evicted therefrom, he is entitled 
to such crops and to free ingress and egress to gather 
and carry them. 

(15) Transfer of property pending suit relating 
thereto . During the pendency in any court having 
authority in British India, or established beyond the 
limits of British India by the Central Government or 
the Crown Representative, of any suit or proceeding 
which is not collusive and in which any right to immo- 
veable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding so as to 
affect the rights of any other party thereto under any 
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decree or order which may be made therein except 
under the authority of the court and on such terms 
as It may impose For this purpose, the pendency of a 
suit or proceeding shall be deemed to commence from 
the date of the presentation of the plaint or the institu- 
tion of the proceeding in a Court of competent juris- 
diction, and to continue until the suit or proceeding 
has been disposed of by a final decree or order and 
complete satisfaction or discharge of such decree or 
order has been obtained, or has become unobtainable 
by reason of the expiration of any period of limitation 
prescribed for the execution thereof by any law for the 
time being m force. 

SALE 

Sale of immoveable property. 

“Sale” IS a transfer of ownership in exchange 
for a price paid or part-paid and part-promised Such 
transfer, in the case of tangible immoveable property 
(in areas where the Transfer of Property Act is appli- 
cable-see page 430) of the value of one hundred rupees 
and upwards, or in the case of a reversion or other in- 
tangible thing, can be made only by a registered instru- 
ment In the case of tangible immoveable property, 
of a value less than one hundred rupees, such transfer 
may be made either by a registered instrument or by 
delivery of the property Delivery of tangible immove- 
able property takes place when the seller places the 
buyer, or such person as he directs, in possession of the 
property 

Contract for sale . A contract for the sale of 
immoveable property is a contract that a sale of such 
property shall take place on terms settled between the 
parties It does not, of itself, create any interest in or 
charge on, such property. 

Rights and habihhes of buyer and seller: In the 
absence of a contract to the contrary, the buyer and 
the seller of immoveable property respectively are sub- 
ject to the liabilities, and have the rights, mentioned 
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in. the following rules, or such of them as-are applic- 
able to the property sold 

(1) The seller ts bound — 

(a) to disclose to the buyer any material defect 
in the property or in the seller’s title thereto of which 
the seller is, and the buyer is not, aware, and which 
the buyer could not with ordinary care, discover , 

(b) to produce to the buyer on his request for 
examination all documents of title relating to the pro- 
perty which are in the seller’s possession or power , 

(c) to answer to .the best of his information-all 
relevant questions put to him by the buyer in respect 
to the property or the title thereto , 

(d) on payment or tender of the amount due in 
respect of the price, to execute a proper conveyance of 
the property when the buyer tenders it to him for 
execution at a proper time and place ; 

(e) between the date of the contract of sale 
and the delivery of the property, to take as much care 
of the property and all documents of title relating 
thereto which are in his possession as an owner of 
ordinary prudence would take of such property and 
documents , 

(f) to give, on being so required, the buyer, or 
such person as he directs, such possession of the pro- 
perty as Its nature admits , 

(g) to pay all public charges and rent accrued 
due in respect of the property up to the date of the 
sale, the interest on all incumbrances on such date, 
and except where the property is sold subject to in- 
cumbrances, to discharge all incumbrances on the 
property then existing. . 

(2) The seller shall be deemed to contract laith 
the buyer that the interest which the seller professes 
to transfer to the buyer subsists and that he. has power 
to transfer the same. Where the sale is.made by a 
person in a fiduciary character, he shall be deemed to 
contract with the buyer that the seller has done no 
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act whereby the property is incumbered or whereby 
he IS hindered from transferring it 

(3) Where the whole of the purchase-money 
has been paid to the seller, he is also bound to deliver 
to the buyer all documents of title relating to the 
property which are in the seller’s possession or power 

This is subject to the proviso that, (a) where the 
seller retains any part of the property comprised ih 
such documents, he is entitled to retain them all, and, 
(b) where the whole of such property is sold to diffe- 
rent buyers, the buyer of the lot of greatest value is 
entitled to such documents But in case (a) the seller, 
and in case (b) the buyer of lie lot of greatest value, 
IS bound, upon every reasonable request by the buyer, 
or by any of the other buyers, as the case may be, and 
at the cost of the person making the request, to pro- 
duce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require , and 
in the meantime the seller, or the buyer of the lot of 
greatest value, as the case may be, shall keep the said 
documents safe uncancelled and undefaced, unless 
prevented from so doing by fire oi other inevitable 
accident 

(4) The seller ts entitled — 

(a) to the rents and profits of the property 
till the ownership thereof passes to the buyer; 

(b) where the ownership of the property has 
passed to the buyer before payment of the whole of 
the purchase-money, to a charge upon the property 
in the hands of the buyer, any transferee without 
consideration or any transferee with notice of the 
non-payment, for the amount of the purchase-money 
or any part thereof remaining unpaid, and for inter- 
est on such amount or part from the date on which 
possession has been delivered 

(5) The buyer ts bound — 

(a) to disclose to the seller any fact as to the 
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nature or extent of the seller’s interest in the property 
of which the buyer is aware but of which he has 
reason to believe that the seller is not aware, and 
which materially increases the value of such interest, 

(b) to pay or tender, at the time and place of 
completing the sale, the purchase-money to the seller 
or such person as he directs ; provided that, where the 
property is sold free from incumbrances, the buyer 
may retain out of the purchase-money the amount of 
any incumbrances on the property existing at the date 
of the sale, and shall pay the amount so retained to the 
person entitled thereto; 

(c) where the ownership of the property has 
passed to the buyer, to bear any loss arising from the 
destruction, injury or decrease in value of the property 
not caused by the seller; 

(d) where the ownership of the property has 
passed to the buyer, as between himself and the sellers 
to pay all public charges and rent which may become 
payable in respect of the property, the principal 
money due on any incumbrances subject to which the 
property is sold, and the interest thereon after- 
wards accruring due 

(6) The buyer ts engvtled — 

(a) where the ownership of the property has 
passed to him, to the benefit of any improvement in, 
or increase in value of, the property, and to the rents 
and profits thereof; 

(b) unless he has improperly declined to 
accept delivery of the property, to a charge on the 
property, as against the seller and all persons claiming 
under him, to the extent of the seller’s interest in the 
property, for the amount of any purchase-money 
properly paid by the buyer in anticipation of the de- 
livery and for interest on such amount, and, when he 
properly declines to accept the delivery, also for the 
earnest (if any) and for the costs (if any) awarded to 
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him of a suit to compel specific performance of the 
contract or to obtain a decree for its rescission 

An omission to make such disclosures as are 
mentioned in paragraph (1). clause (a), and paragraph 
(5),clause (a) above, is fraudulent. 

Where the puri.haser discovers defects m the 
propert}' before conveyance, he can rescind the con- 
tract or successfully oppose a suit for specific perfor- 
mance, but if the purchaser discovers material defects 
after the conveyance, be must make out a case of 
fraud in order to set aside a sale In the case of an 
executed contract where property has been conveyed 
and the purchage-money paid, the purchaser has only 
a limited right to claim compensation from his vendor 
He may sue when there is a breach of covenant of 
title or warranty or when the deed contains an express 
condition for compensation for any defects But 
where his claim is based on misrepresentation pure 
and simple, such misrepresentation must be 
fraudulent 

Marshalling by subsequent purchasei If the 
ownei of two or more properties mortgages them to 
one person and then sells one or more of the proper- 
ties to another person, the buyer is, m the absence of 
a contract to the contrary, entitled to have the mort- 
gage-debt satisfied out of the property or properties 
not sold to him, so far as the same will extend, but not 
so as to prejudice the rights of the mortgagee or 
persons claiming under him or any other person who 
has for consideration acquired an interest in any of 
the properties. Suppose A is the owner of two pro- 
perties X and Y, both of which are mortgaged to a 
certain person C B purchases the property X. He 
will be entitled to insist that his vendor A should 
satisfy his mortgage-debt out of the property Y(which 
IS still unsold) m the first instance, as far as possible 
if after the property Y is exhausted, there still remams 
any balance of debt unsatisfied then and then only the 
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property X will be drawn upon. 

Discharge of tncumbrances on sale . Where 
immoveable property subject to any incumbrance, 
whether immediately payable or not, is sold by the 
Court, or in execution of a decree, or out of Court, 
the Court may, if it thinks fit, on the application of 
any party to the sale, direct or allow payment into 
Court — 

(1) in the case of an annual or monthly sum 
charged on the property, or of a capital sum charged 
on a determinable interest in the property — of such 
arnount as, when invested in securities of the Govern- 
ment of India, the Court considers will be sufficient 
by means of the interest thereof, to keep down or 
otherwise provide for that charge, and 

(2) in any other case of a capital sum charged 
on the property — of the amount sufficient to meet the 
incumbrance and any interest due thereon 

But in either case there shall also be paid into 
Court such additional amount as the Court considers 
will be sufficient to meet the contingency of further 
costs, expenses and interest, and any other contingen- 
cy except depreciation of investment not exceeding 
one-tenth of the original amount to be paid in, unless 
the court for special reasons (which it shall record) 
thinks fit to require a larger additional amount. 
Thereupon the court may, if it thinks fit, and after 
notice to the incumbrancer, unless the court, for 
reasons to be recorded in writing, thinks fit to dis- 
pense with such notice, declare the property to be 
freed from the incumbrance, and make any order for 
conveyance, or vesting order, proper for giving effect 
to' the sale, arid give directions for the retention and 
investment of the money in Court. 

MORTGAGE 

Mortgage 

A- mortgage is the transfer of ah ihtetest in 
specific immoveable property for the purpose of secur- 
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ing the payment of money advanced or to be advanced 
by way of loan, an existing or future debt, or the per- 
formance of an engagement which may give rise to a 
pecuniary liability 

Classes of mortgages Mortgages are of six 
kinds (1) Simple mortgage, (2) Mortgage by condi- 
tional sale, (3) Usufructuary mortgage (4) English 
mortgage by deposit of title deeds, and (6) Anomal- 
ous mortgage 

(1) Simple mortgage In the case of a simple 
mortgage, the mortgagor, without delivering possession 
of the mortgaged property, binds himself personally 
to pay the mortgage-money, and agrees, expressly or 
impliedlj’, that in the event of his failing to pay accor- 
ding to his contract, the mortgagee shall have a right to 
cause the mortgaged property to be sold and the pro- 
ceeds of the sale to be applied in payment of the mort- 
gage-money 

(2) Mortgage by conditional sale In this class 
of mortgage the mortgagor ostensibly sells the mort- 
gaged property to the mortgagee on condition - (i) 
that on default of the payment of the mortgage-money 
on a certain date the sale shall become absolute, or (ii) 
that on such payment being made the sale shall be- 
come void, or (ill) that on such payment being made 
the mortgagee shall re-transfer the mortgaged pro- 
perty to the mortgagor. 

(3) Usufructuary mortgage: This is a form 
of mortgage in which the repayment of loan begins 
as soon as the mortgage is effected Here possession is 
given at once to the mortgagee who is to recover his 
loan and interest from the rents and profits accruing. 
This possession may be for a specific period during 
which the whole loan, or a specific portion of it, may, 
by special agreement, be taken to have been liquidated 
In the case of an usufructuary mortgage the mortgagee 
has no right to sue for a foreclosure or sale The 
mortgagor here is not personally liable to repay the 
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loan but the mortgagee is expected to look to the rents 
and profits to recoup his advance and interest. 

(4) English mortgage. In an English mortgage 
the possession of the property generally remains with 
the mortgagor, whereas the real legal estate in the 
property passes to the mortgagee The condition 
here is that on payment of the money plus interest 
the mortgaged property will be re -conveyed by the 
mortgagee to the mortgagor If there is no express 
condition in an English mortgage as to a certain time 
for which the possession is to remain with the mort- 
gagor then the mortgagor becomes a mere tenant at 
sufferance and is liable to be ejected by the mortgagee 
without any claim as to rent or interest due. English 
mortgages are most common in presidency towns and 
the courts in such towns have accorded to the parties 
the same rights as in English law. 

(5) Equitable mortgages. Where a borro- 
wer borrows money by depositing title deeds of immo- 
vable property by way of security, the transaction is 

galled an equitable mortgage or mortgage by deposit of 
tie deeds. In an equitable mortgage the following 
conditions must be satisfied: — (a) there must be deli- 
very of title deeds to the creditor, (b) there must be an 
intention to make the title deeds security for the loan; 
(c) the mortgage must be created in the towns of 
Calcutta, Bombay, Madras, Karachi> Rangoon, and in 
any other town which the Provinicial Government 
concerned may, by notification in the official Gazette, 
specify in this behalf. 

An equitable mortgage by deposit of title-deeds 
is recognised and enforceable by law in the Punjab, 
Delhi and Bangalore also. 

(6) Anomalous Mortgage'^ Any mortgage which 
does not belong to any of the above classes is called 
an anomalous mortgage. The customary mortgages 
of India belong to this class. 
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Rights of the mortgagor * 

A mortgagor has the following rights in res- 
pect of the mortgaged property 

(1) He can, at any time after the mortgage 
debt has become due, get back the mortgaged property 
provided he has paid or offered to pay the mortgagee 
the full amount of the mortgage debt On such pay- 
ment or offer of payment the mortgagee, if he is in 
possession must deliver the possession of the property 
to the mortgagor, and, if he has any document of the 
mortgagor, he must return the same This right of 
the mortgagor to get back his property is known as 
the equity of redemption This right can never be 
destroyed even if the mortgagor contracts to give away 
this right 

2. Where the mortgagor has deposited his 
title deeds to the mortgagee he can inspect and make 
copies of the deeds at his own expense 

3 Where the mortgagee effects improvements 
on the mortgaged property while the property is in 
his possession the mortgagor is always entitled to the 
improvement But the mortgagee can charge the cost 
of such improvement on the mortgagor, provided the 
improvement was necessary for preserving the property 
and preventing waste 

4 Where the mortgagee in possession of the 
mortgaged property renews the lease of the jmoperty , 
the mortgagor, on redemption of the property, becomes 
entitled to the renewed lease. 

5, Where the mortgagee m possession of the 
mortgaged property makes additions to the property, 
the mortgagor, on redemption, becomes entitled to 
such accretion 

Rights of the Mortgagee. 

The mortgagee has the following rights. 

(1) He can obtain a decree for foreclosure 
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against the mortgagor by which the mortgagor is 
deprived of his right of redemption and the mortgagee 
becomes the absolute owner of the property. Foreclo- 
sure IS granted only in case of mortgage by conditional 
sale where the mortgagor fails or neglects to pay the 
debt long after it becomes due. 

(2) He can sell the property if the principal 
money with interest is not paid by the mortgagor 
after it has become due and he can reahse his dues 
from the proceeds of the sale. In case of usufructuary 
mortgage and mortgage by conditional sale this right 
of sale cannot be exercised. 

(3) He can sue for the mortgage money where 

(aj the mortgagor has bound himself persona- 
lly to pay the money, as in a simple mortgage; 

(b) the mortgaged property has become insuffi- 
cient to pay for the debt without the fault of either 
the mortgagor or the mortgagee; 

(c) the security, whether property or title 
deeds, has been partially or totally lost due to the 
mortgagor’s fault. 

(d) the mortgagee is entitled to possession of 
the mortgaged property, as in mortgage by conditional 
sale or English mortgage, and the mortgagor is not 
giving him undisturbed possession 

(4) A mortgagee may spend such money as is 
necessary — 

(i) for the preservation of the mortgaged prop- 
erty from destruction, forfeiture or sale; (ii) for 
supporting the mortgagor’s title to the property, (iii) 
for making his own title thereto good against the 
mortgagor, and (iv) when the mortgaged property is 
a renewable leasehold, for the renewal of the lease; 
and the mortgagee may, in the absence of a contract 
to the contraay, add such money to the principal 
money at the rate of interest payble on the principal, 
and where no such rate is fixed, at the rate of n?»e 
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per cent, per annum The expenditure of money 
by the mortgagee under (i) or (ii) above will not, 
however, be necessary unless the mortgagor has been 
called upon and has failed to take proper and timely 
steps to preserve the property or to support the title. 

Where the property is by its nature insurable, 
the mortgagee may also, in the absence of a contract 
to the contrary, insure and keep insured against loss 
or damage by fire the whole or any part of such 
property, and the premiums paid for any such insuran- 
ce shall be added to the principal money with interest 
at the same rate as is payble on the pnncipal money or, 
where no such rate is fixed, at the rate of nine per 
cent per annum. But the amount of such insurance 
shall not exceed the amount specified in this behalf 
in the mortgage-deed or (if no such amount is therein 
specified) two thirds of the amount that would be 
required in case of total destruction to reinstate the 
property insured But the mortgagee is not authorized 
to insure when an insurance of the property is kept 
up by or on behalf of the mortgagor to the amount in 
which the mortgagee is authorized to insure as afore- 
said. 

Waste by mortgagor in possession 

A mortgagor in possession of the mortgaged 
property is not liable to the mortgagee for allowing the 
property to deteriorate, but he must not commit any 
act which IS destructive or permanently injurious 
thereto, if the security is insufficient or will be ren- 
dered insufficient by such act. A security is insuffici- 
ent unless the value of the mortgaged property exceeds 
by one-third, or, if consisting of buildings, exceeds by 
one half, the amount for the time being due on the 
mortgage. 

Accession to mortgaged property. 

If, after the date of a mortgage, any accession is 
made to the mortgaged property, the mortgagee in the 
absence of a contract to the contrary, shall, for the pur- 
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pose of the security, be entitled to such accession 
Thus, if A mortgages a certain plot of building land to 
B, and afterwards erects a house on the plot, B is en- 
titled to the house as well as tbe plot for the purposes 
of his security. 

Priority. 

Where through the fraud, misrepresentation or 
gross neglect of a prior mortgagee, another person has 
been induced to advance money on the security of the 
mortgaged property, the prior mortgagee shall be post- 
poned to the subsequent mortgagee 

Charges. 

Where immoveable property of one person is 
by act of parties or operation of law made security for 
the payment of money to another, and the transaction 
does not amount to a mortgage, the latter person is 
said to have a charge on the property; and all the pro- 
visions which apply to a simple mortgage shall, so far 
as may be, apply to such charge. A mortgage is thus 
a transfer of interest but a charge is not The subs- 
tantial distinction between a mortgage and a charge 
lies in the fact that while in the case of a mortgage 
there is the transfer of the interest in the immoveable 
property, there is no such transfer of the interest in 
the case of a charge which merely secures payment of 
the money against specific propert3'. A charge, how- 
ever, IS in the nature of a mortgage and the charge-hol- 
der is entitled to recover the amount due to him from 
whatever portion of the property he chooses. 

LANDLORD AND TENANT 

Definition of “lease” 

A lease of immoveable property is a transfer of 
a right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration 
of a price paid or promised, or of money, a share of 
crops, service or any other thing of value, to be 
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rendered periodically or on specified occasions to the 
transferor by the transferee, who accepts the transfer 
on such terms 

The transferor is called the lessor, the transferee 
is called the lessee, the price is called the premium, and 
the money, share, service or other thing to be so ren- 
dered IS called the rent. 

Period of lease In the absence of a contract or 
local law or usage to the contrary, a lease of immove- 
able property for agi’icultural or manufacturing pur- 
poses shall be deemed to be a lease from year to year 
terminable, on the part of either lessee, by six months’ 
notice expiring with the end of a year of the tenancy, 
and a lease of immoveable property for any other pur- 
pose shall be deemed to be a lease from month to month, 
terminable, on ‘the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of a month 
of the tenancy Every such notice must be in writ- 
ing, signed by or on behalf of the person giving it, and 
eidier be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personally 
to such party, or to one of his family or servants at his 
residence, or (if such tender or delivery is not practi- 
cable) affixed to a conspicuous part of the property 

Leases how made : A lease of immoveable pro- 
perty from year to year, or for any term exceeding one 
year, or reserving a yearly rent, can be made only by 
a registered instrument. 

All other leases of immoveable property may be 
made either by a registered instrument or by oral 
agreement accompanied by delivery of possession 

Where a lease of immoveable property is made 
by a registered instrument, such instrument or, where 
there are more instruments than one, each such instru- 
ment, shall be executed by both the lessor and the 
lessee 
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Rights and liabilities of lessor and lessee. 

In the absence of a contract or local usage to 
the contrary, the lessor and the lessee of immoveable 
property, as against one another possess the rights and 
are subject to the liabilities as follows 

(A) Rights and liabilities of the lessor 

(a) The lessor is bound to disclose to the lessee 
any material defect in the property, with reference to 
Its intended use, of which the former is and the latter 
IS not aware and which the latter could not with ordi- 
nary care discover 

(b) The lessor is bound on the lessee’s request 
to put him in possession of the property 

(c) It shall be assumed that if the lessee pays 
the rent reserved by the lease and performs the con- 
tract binding on the lessee, he may hold the property 
during the time limited by the lease without interrup- 
tion 

(B) Rights and liabilities of the Lessee 

(d) If during the continuance of the lease any 
accession is made to the property, such accession shall 
be deemed to be comprised in the lease. 

(e) If by fire, tempest or flood, or violence of 
any army or of a mob or other irresistible force, any 
material part of the property be wholly destroyed or 
rendered substantially and permanently unfit for the 
purpose for which it was let, the lease shall, at the 
option of the lessee, be void : 

Provided that, if the injury is occasioned by the 
wrongful act or default of the lessee, he is not entitled 
to avail himself of the benefit of this provision. 

(f) If the lessor neglects to make, within a 
reasonable time after notice, any repairs which he is 
bound to make to the property, the lessee may make 
the same himself, and deduct the expense of such 
repairs with interest from the rent, or otherwise 
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recover it from the lessor In the absence of -an express 
contract to that effect, the lessor is not necessarily 
bound to make any repairs whatever, and the lessee 
cannot call upon the lessor to repair the property All 
that the lessee can do is to execute the repairs himself 
after giving reasonable notice to the lessor and secure 
the amount expended by him by deducting it from the 
rent or otherwise And. the tenant is entitled to 
deduct this sum even though there is a covenant in 
the lease to pay rent without deduction 

The tenant can deduct from the rent the expen- 
ses only on those repairs which the landlord was bound 
to execute, and if the landlord denies his liability to 
execute them, it is for the tenant to establish that the 
landlord was bound to execute them 

(g) If the lessor neglects to make any payment 
which he is bound to make, and which, if not made 
by him, is recoverable from the lessee or against the 
property, the lessee may make such payment himself 
and deduct it with interest from the rent, or otherwise 
recover it from the lessor 

(h) The Lessee may, even after the determinat- 
ion of the lease remove at any time 'whilst he is in 
possession of the property leased but not afterwards all 
things which he has attached to the earth- provided 
he leaves the property m the state in which he received 
It 

(i) When a lease of uncertain duration deter- 
mines by any means except the fault of the lessee, he 
or his legal representative is entitled to all the crops 
planted or sown by the lessee and growing upon the 
property when the lease determines, and to free ingress 
and egress to gather and carry them 

(j) The lessee may transfer absolutely or by 
way of mortgage or sub-lessee the whole or any part of 
his interest in the property, and any transferee of such 
interest or part may again transfer it. To this rule 
there is an exception, namely, that a tenant having an 
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untransferable right of occupancy, the farmer of an 
estate m respect of which default has been made in 
paying revenue, or the lessee of an estate under the 
management of a court of wards, cannot assign his 
interest as such tenant, farmer or lessee. 

(k) The lessee is bound to disclose to the lessor 
any fact as to the nature or extent of the interest 
which the lessee is about to take, of which the lessee 
is, and the lessor is not, aware, and which materially 
increases the value of such interest. 

(l) The lessee is bound to pay or tender, at the 
proper time and place, the premium or rent to the 
lessor or his agent in this behalf. 

(m) The lessee is bound to keep, and on the 
termination of the lease to restore the property in as 
good condition as it was in at the time when he was 
put in possession subject only to the changes caused 
by reasonable wear and tear or irresistible force, and 
to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and 
inspect the condition thereof and give or leave notice 
of any defect in such condition, and, when such defect 
has been caused by any act or default on the part of 
the lessee, his servants or agents, he is bound to make 
It good within three months after such notice has been 
given or left 

(n) If the lessee becomes aware of any proceed- 
ing to recover the property or any part thereof, or of 
any encroachment made upon, or any interference with, 
the lessor’s rights concerning such property, he is 
bound to give, with reasonable dihgence, notice there- 
of to the lessor. 

(o) The lessee may use the property and its 
products (if any) as a person of ordinary prudence 
would use them if they were his own; but he must not 
use, or permit another to use, the property for a pur- 
pose other then that for which it was leased, or fell or 
sell timber, pull down or damage buildings belonging 
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io the lessor, or work mines or quarries not open when 
the lease was granted, or commit any other act which 
IS destructive or permanently injurious thereto 

(p) He must not, without the lessor’s consent, 
erect on the property any permanent structure except 
for agricultural purposes 

(q) On the determination of the lease’ the 
lesssee is bound to put the lessor into possession of the 
property 

Rights of lessor’s transferee 

If the lessor transfers the property leased, or any 
part thereof, or any part of his interest therein, the 
transferee, in the absence of a contract to the contrary, 
shall possess all the rights, and, if the lessee so selects, 
be subject to the liabihties of the lessor as to the 
property or part transferred so long as he is the owner 
of It, but the lessor shall not, by reason only of such 
transfer, cease to be subject to any of the liabilities 
imposed upon him by the lease, unless the lessee 
elects to treat the transferee as the person liable to 
him. 'But the transferee is not entitled to arrears of 
rent due before the transfer, and if the lessee, not hav- 
ing reason to believe that such transfer has been made, 
pays rent to the lessor, the lessee shall not be liable to 
pay such rent over again to the transferee The lessor, 
the transferee and the lessee may determine what 
proportion of the premium or rent reserved by the 
lease is payable in respect of the part so transferred, 
and. in case they disagree, such determination may be 
made by any court having jurisdiction to entertain a 
suit for the possession of the property leased 

Duration of leases 

Where the time limited by a lease of immovea- 
ble property is expressed as commencing from a parti- 
cular day, in computing that time such day shall be 
excluded When no day of commencement is named, 
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the time so limited begins from the making of the 
lease. 

When the time so limited is a year or a num- 
ber of years, m the absence of an express agreement 
to the contrary, the lease shall last during the whole 
anniversary of the day from which such time com- 
mences. 

Where the time so hmited is expressed to be 
terminable before its expiration, and the lease omits 
to mention at whose option it is so terminable the 
lessee, and not the lessor, shall have such option. 

Determination of lease. 

A lease of immoveable property determines — 

(a) by efflux of the time limited thereby : 

(b) where such time is hmited conditio nall y 
on the happening of some event- by the happening 
of such event 

(c) where the interest of the lessor in the 
property terminates on. or his power to dispose of 
the same extends only to, the happening of any 
event — by the happening of such event 

(d) in case the interests of the lessee and the 
lessor in the whole of the property become vested at 
the same time in one person in the same right . 

(e) by express surrender, that is to say. in 
case the lessee yields up his interest under the lease 
to the lessor, by mutual agreement between them. 

(f) by imphed surrender. 

(g) by forfeiture, that is to say, ( I ) in case 
lessee breaks an express condition which provides 
that on breach thereof the lessor may re-enter; 
or (2) in case the lessee renotmces his character as 
such by setting up a title in a third person or by 
himself or (3) the lessee is adjudicated an insolvent 
end • the lease provides that the lessor may re-enter 
on the happening of such event; and m any of these 
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cases the lessor or his transferee gives notice in 
-writing to the lessee of his intention to determine 
the lease : 

(h) on the expiration of a notice to determine 
the lease, or to quit, or of intention to quit, the pro- 
perty leased duly given by one party to the other 

Waiver of forjetiure or of notice to quit A 
forfeiture under clause (g; above is waived by accep- 
tance of rent which has become due since the forfei- 
ture, or by distress for such rent, or by any other act 
on the part of the lessor showing an intention to 
treat the lease as subsisting The lessor must, of 
course, be aware that the forfeiture has been incurred. 
But where rent is accepted after the institution of a 
suit to eject the lessee on the ground of forfeiture, 
such acceptance is not a waiver. 

A notice under clause (h) above is waived, 
with the express or implied consent of the person to 
whom It is given, by any act on the part of the person 
giving It showing an intention to treat the lease as 
subsisting For instance, if A, the lessor, gives B, 
the lessee, notice to quit the property leased, and on 
the expiry of the notice B tenders, and A accepts, 
rent which has become due in respect of the property 
since the expiration of the notice, the notice is waived 
Relief aqainst forfeiture for non-payment of 
rent . Where a lease of immoveable property has 
determined by forfeiture for non-payment of rent, 
and the lessor sues to eject the lessee, if at the hear- 
ing of the suit, the lessee pays or tenders to the lessor 
the rent in arrear, together with interest thereon and 
his full costs of the suit, or gives such security as the 
Court thinks sufficient for making such payment 
within fifteen days, the Court may, in lieu of making 
a decree for ejectn ent pass an order relieving the 
lessee against the foifeiture, and thereupon the lessee 
f:ha11 hold the propel ty leased as if the forfeiture had 
not occurred. 
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Relief against forfeiture in certain other cases . 
Where a lease of immoveable property has determin- 
ed by forfeiture for a breach of an express condition 
which provides that on breach thereof the lessor may 
re-enter, no suit for ejectment shall he unless and 
until the lessor has served on the lessee a notice in 
writing' — 

(a) specifying the particular breach com- 
plained of; and 

(b) if the breach is capable of remedy, requir- 
ing the lessee to remedy the breach, 

and the lessee fails, within a reasonable time from 
the date of the service of the notice, to remedy the 
breach, if it is capable of remedy. 

Nothing as stated above shall apply to an express 
condition against the assigning, under-letting, parting 
with the possession, or disposing, of the property leased 
or to an express condition relating to forfeiture in case 
; of non-pay-ment of rent 

Effect of surrender and forfeiture on under- 
leases : The surrender, express or implied, of a lease 
of immoveable property does not prejudice an under- 
lease of the property or any part thereof previously 
granted by the lessee, on terms and conditions sub- 
stantially the same (except as regards the amount of 
rent) as those of the original lease, but, unless the 
surrender is made for the purpose of obtaining a new 
lease, the rent payable by, and the contracts binding 
on, the under-lessee shall be respectively payable to 
and enforceable by the lessor The forfeiture of such 
a lease annuls all such under-leases except where such 
forfeiture has been procured by the lessor in fraud of 
the under-lessees, or relief against the forfeiture for 
non-payment of rent is granted. 

Effect of holding over ■ If a lessee or under- 
lessee of property remains in possession thereof after 
the determination of the lease granted to the lessee, 
and the lessor or his legal representative accepts rent 
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from the lessee or under-lessee, or otherwise assents 
to his continuing in possession, the lease is, in the 
absence of an agreement to the contrary, renewed 
from year to year, or from month to month, accord- 
ing to the purpose for which the property is leased, 
as specified on page 451 ante. 

EXCHANGES 


Exchange 

When two persons mutually transfer the 
ownership of one thing for the ownership of another 
neither thing or both things being money only, the 
transaction is called an “exchange” 

A transfer of property in completion of an 
exchange can be made only in manner provided for 
the transfer of such property by sale 

Right of party deprived of thing received in 
exchange . If any party to exchange or any person 
claiming through or under such party is by reason of 
any defect in the title of the other party deprived of 
the thing or any part of the thing received by him 
in exchange, then, unless a contrary intention appe- 
ares from the the terms of the exchange, such other 
party is liable to him or any person claimmg through 
or under him for loss caused thereby, or at the option 
of the person so deprived, for the return of the 
thing transferred, if still in the possession of such 
other party or his legal representative or a transferee 
from him without consideration 

Rights and liabilities of parties Each party has 
the rights and is subject to the liabilities of a seller as 
to that which he gives, and has the rights and is sub- 
ject to the liabilities of a buyer as to that which 
he takes 

Exchange of money On the exchange of money, 
each part} thereliy warrants the genuineness of the 
money given by him. 
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GIFTS 

“Gift” defined 

“Gift” IS the transfer of certain existing move- 
able or immoveable property made voluntarily 
and without consideration, by one person, called 
the donor, to another, called the donee, and accepted 
by or on behalf of the donee. Such acceptance may 
be made during the lifetime of the donor and while 
he is still capable of living. If the donee dies before 
acceptance, the gift is void 

Transfer how effected. For the purpose of mak- 
ing a gift of immoveable property, the transfer must 
be effected by a registered instrument signed by or on 
behalf of the donor, and attested by at least two wit- 
nesses For the purpose of making a gift of moveable 
property, the transfer may be effected either by a re- 
gistered instrument signed as aforesaid or by delivery. 
Such delivery may be made in the same way as goods 
sold may be dehvered Under the Mohammadan law, 
the essentials of a gift are, a declaration of gift by the 
donor, an acceptance of the gift by the donee, and 
delivery of possession such as the subject of the gift 
IS susceptible of 

Gift of existing and future profeiiy A gift 
comprising both existing and future property is void 
as to the latter. 

Gift to several of whom one does not accept A 
gift of a thing to two or more donees, of whom one 
does not accept it, is void as to the interest which he 
would have taken had he accepted 

When gift may be suspended or revoked-. The 
donor and donee may agree that on the happening of 
-any specified event which does not depend on the will 
'of the donor a gift shall be suspended or revoked; 'but 
a gift which the parties agree shall be revocable wholly 
or in part, at the mere will of the donor, is void wholly 
or in part, as the case may be. A gift may also be 
revoked in any of the cases (save want or failure of 
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consideration) in which, if it were a contract, it might 
be rescinded. Save as aforesaid, a gift cannot be 
revoked. The rights of transferees for consideration 
without notice are, however, not affected 

A Hindu may revoke a gift made in wrath or 
excessive ]oy or through inadvertence or during disease, 
minority or madness, or under the influence of terror 
or under intoxication A Mohammadan can revoke 
even after delivery of possession except in the follow- 
ing cases . — 

(1) When the gift is made by a husband to 
his wife or by a wife to her husband, (2) When the 
donee is related to the donor within the prohibited 
degrees, (3) when the gift is Sadaka {% e. made to a 
charity or for an 3 ’ religious purpose), (4) when the 
donee is dead, (5) when the thing given has passed out 
of the donee’s possession by sale, gift or otherwise; (6) 
when the thing given is lost or destroyed, (7) when 
the thing given has increased in value, whatever be 
the cause of the increase, (8) when the thing given is 
so changed that it cannot be identified, as when wheat 
is converted into flour by gnnding, (9) when the donor 
has received something in exchange for the gift 
Except in these cases, a gift may be revoked at the 
mere will of the donor, whether he has or has not 
reserved to himself the power to revoke it, but the 
revocation must be by decree of Court. 

REGISTRATION OF DOCUMENTS 

Documents of which registration is compulsory. 

The following documents must be registered 

(a) instruments of gift of immoveable property; 

(b) other non-testamentary instruments which 
purport or operate to create, declare, assign, limit or, 
extinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or m 
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immoveable property: 

(c) non-testamentarv mstruments wbicb ackno- 
vrledge the receipt or payment of any consideration on 
account of the creation, declaration, assignment limit- 
ation or extinction of any such right, title or interest; 
and 

fd) leases of i£Dmo%'eable property from year to 
year, or for any term exceeding one year, or reserving 
a yearly rent: 

(e) non-testamentary instruments transferred 
or assigning any decree or order of a Court or any 
a~ard vhen such decree or order or award purports 
or operates to create, declare, assign, limit or extinguish 
vrberher in present or in future any right. titJe or 
interest, vrhether vested or contingent, of the value of 
one hundred rupees and upvrards. to or in immove- 
able property; 

Authorities to adopt a son. executed after the 
first day of January 1872 and not conferred by a will . 
shall also be registered. 

The Provincial Government may. by order 
published in the Official Gazette, exempt from registr- 
ation any leases the terms granted by which do not- 
exceed five years and the annual rents reserved by 
which do not exceed fifty rupees. 

Compulsory registration is not necessary in the 
case of — 

(i) any composition deed: or 

(ii) any instrument relating to shares in a Joint 
Stock Company, notwithstanding that the assets of 
such Company consist in whole or in part of immove- 
able property; or 

(iii) any debenture issued by any such Company 
and not clearing, dedaring assigning, limiting or., 
exringushing any right, ride or interest, to or in immove- 
able property except in so far as it enrides the holder 
to the security afforded by a registered instrument 
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whereby the Company has mortgaged, conveyed or 
otherwise transferred the whole or part of its immove- 
able property or any interest therein to trustees upon 
trust for the benefit of the holders of such debenture, 
or 

(iv) any endorsement upon or transfer of any 
debenture issued by any such Company, or 

(v) any document not itself creating, declaring 
assigning, limiting, extinguishing any right, title or 
interest of the value of one hundred rupees and up 
wards to or in immoveable property, but merely creat- 
ing a right to obtain another document which will, 
when executed, create declare, assign, limit or exting- 
uish any such right, title or interest, or 

(vi) any decree or order of a Court except a 
decree or order expressed to be made on a compromise 
and comprising immoveable property other than that 
which is the subject-matter of the suit or proceeding, 
or 

(vii) any grant of immoveable property by the 
Crown , or 

(viii) any instrument of partition made by a 
Revenue-officer , or 

(ix) any order granting a loan or instrument of 
collateral security granted under the Land Improve- 
ment Act, 1871, or the Land Improvement Loans Act, 
1883 , or 

(x) any order granting a loan under the Agri- 
culturists Loans Act, 1884, or instrument for securing 
the repayment of a loan made under that Act ; or 

(xi) any endorsement on a mortgage-deed ackn- 
owledging the payment of the whole or any part of 
the mortgage-money, and any other receipt for pay- 
ment of money due under a mortgage when the receipt 
does not purport to extinguish the mortgage ; or 

(xii) any certificate of sale granted to the pur- 
chaser of any property sold by public auction by a 
Civil or Revenue-officer, 
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Documents of which registration is optioned. 

Any of the following documents may be regis- 
tered, namely 

(a) instruments ( other than instruments of gift 
and wills) which purport or operate to create, declare, 
assign, limit or extinguish, whether in present or in 
future, any right, title or interest, whether vested or 
contingent, of a value less than one hundred rupees, to 
or in immoveable property , 

(b) instruments acknowledging the receipt or 
payment of any consideration on account of the crea- 
tion, declaration, assignment, limitation or extinction 
of any such right, title or interest , 

(c) leases of immoveable property for any term 
not exceeding one year, and leases exempted under 
secfion 17 of the Indian Registration Act as explai- 
ned above; 

(d) instruments (other than wills) which pur- 
port or operate to create, declare, assign, limit or extin- 
guish any right, title or interest to or in moveable 
property ; 

(e) wills ; and 

(f ) all other documents not required by section 
17 of the Indian Registration Act, as explained above, 
to be registered. 

EfiFect of non-registration of documents required to 
be registered. 

No document of which registration is com- 
pulsory as explained in the previous pages shall; 

(a) affect any immoveable property comprised' 
therein, or 

(b) confer any power to adopt, or 

fc) be received as evidence of any transaction 
affecting such property or conferring such power, 
unless it has been registered. 
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But such a document shall, (except in the 
case of a decree or order), if duly registered, 
take effect as regards the property comprised 
therein, against every unregistered document relating 
to the same property, whether such unregistered docu- 
ment be of the same nature as the registered document 
or not 
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Insurance. 

Insurance denotes a contract in the form of a 
policy between the insurer and the insured, whereby 
the former undertakes to indemnify the latter against 
any loss to the insured arising out of a contingency as 
mentioned in the policy, in exchange of a sum of money 
known as premium paid by the insured to the insurer. 
In the case of a life insurance policy, however, the insu- 
rer unlike in other types of insurance undertakes to pay 
to the insured a specified sum after a fixed period, or 
tohis assignee on the happening of death of the insured. 
Though the latter type of insurance is strictly called 
“Assurance”, while the former an “Insurance", in 
popular parlance the two terms are now synonymous. 

Indemnity is the basis of all contracts of insur- 
ance, except contract of life or accident insurance. 
Thus the contract of insurance contained in a marine 
or fire policy is a contract of indemnity, and of 
mdemnity only, and this means that the assured, in 
case of loss against which the policy has been made, 
shall be fully indemnified, but shall never be more 
than fully indemnified. On the other hand, a con- 
tract of life insurance is not a contract to indemnify 
against loss like a fire or a marine policy, but is a 
contract to pay a definite sum in consideration 
of an annuity paid during life. Similarly, because 
a person cannot be indemnified for the loss of life an 
accident insurance policy is not a contract of indemnity. 
Similarly, Health Assurance and Burglary Assurance 
are not contracts of indemnity. In these cases the 
assured gets the stipulated amount on the happening 
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of the event insured against, irrespective of the actual 
pecuniary loss suffered 

Insurable mierest Again, as already noted (see 
page 22 ante') a contract of insurance is not a wager 
A policy of insurance is, properly speaking, a contract 
to indemnify the insured in respect of some interest 
which he has contemplated it will be liable to But in 
a wagering contract which relates to betting upon a 
futuie event, the parties to it do not contemplate of 
covering any risk or indemnifying any loss in respect 
of any interest or property, for the parties have 
no interest in the subject-matter of the contract apart 
from that created by the contract itself It follows 
from this that no contract of insurance is valid unless 
the assured has some interest in the subject-matter at 
the time of the contract Thus if A insures a ship or 
a house belonging to B and in which he has no interest 
whatsoever, the contract is void and the insurer is not 
bound to indemnify him m case of loss 

The mteiest which the assured possesses in the 
subject-matter in a contract of insurance is known 
as "insuiable interest” In contracts of indem- 
nit 5 % fire oi marine insurance insurable interest is 
certainly requiied by the terms of the contract. In 
insurance contiacts, e.g life oi accident insurance, 
which are not contracts of indemnity, no interest is 
required by the teims of the contract But even in 
these cases the law requires the assured to have some 
interest in the subject-matter, otherwise the contract 
would be void as a wager Thus a man cannot take act 
on insurance on the life of a total stranger, nor on 
that of one who is not so connected with him as to 
make the continuance of the life a matter of some real 
interest to him. It is now well settled that a man has 
an insurable interest in his own life and in that of his 
wife and children. Indeed any reasonable expectation 
of pecuniary benefit or advantage from the continued 
life of another creates an insurable interest in such 
life 
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Different types of insurance. 

The most common and important forms of 
insurance contracts are: (1) Life Assurance (2) Maxine 
Insurance; (3) Fire Insurance; (4) Accident Insurance, 
(5) Insurance against liability; (6) Guarantee Insurance 
(7) Health Insurance, (8) Motor Car Insurance; (9) Avi- 
ation Insurance. 

Life Assurance. 

Life assurance is that form of insurance by 
which the insurer undertakes, inconsideration of certa- 
in premiums, whether a single one or spread over a 
period of time, to pay to the person for whose benefit 
the insurance is made a certain sum of money upon 
the death of the person whose life is insured, or after 
a certam period, whichever first occurs 

Broadly speaking, life insurance policies are either 
an Endowment or a Whole Life Policy There are other 
types, too. In an endowment policy, the insurer under- 
takes to pay to the insured a specified sum of money 
after a stated age, or to his assignee in case of his dying 
earlier Under a whole life policy, the sum assured 
IS payable only on the death of the insured In both 
types, however, periods during which premiums are 
payable are laid down as a condition in the policy 
contract 

A policy may be effected upon the joint lives 
of two or more persons so that in the event of death 
of any of the persons insured, the policy money be- 
comes payable to the survivors This kind of policy 
is known as Joint Lives Policy In the case of Longest 
life assurance or insurance on last survivor policy two 
or more lives are insured jointly but the sum insured 
becomes payable only on the death of the last survivor 
and not on the death of any one of the assured. In- 
surance policies of this kind are mainly of two types 
(1) Temporary or short period insurance, which is 
effected on joint lives for short periods, the sum in- 
sured being payable, on the death of the last survivor 
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only, if that occurs before the time specified , and (2) 
Survivorship Insurance, or on one life against another, 
which )s effected on two lives jointly e, g , those of A 
and B so that the sum insured becomes payable on the 
death of A if that should occur before the death of B, 
but not otherwise. If B dies before A the amount 
insured cannot be recovered 

There are different kmds of poliaes issued in 
connection with children They are called Policies on 
Childrens Lives A policy may be issued payable to 
a child after a stated period either for education or 
marriage If this policy covers any risk, it is the risk 
of the guardian’s life If the guardian dies, no more 
premium is payable. If the child dies, either the in- 
surance policy IS transferred to another child, or all 
premiums ate refunded with or without interest. 
Another type of children’s insurance is that a policy 
IS taken on the life of a child, which gives him the 
facility of continuing a policy at a much reduced rate 
of premium after his attaining maturity This kind 
of insurance is becoming quite popular 

There are "without-profits" policies issued by 
almost all the Life Assuiance companies and those 
who assure under this system, of course, are not enti- 
tled to any share in the profits of the company Those 
who assure under the “with-profits” system get a share 
of the profits, but these shares are not the same in the 
case of all such policy-holders, as the profits of the 
company are not the same from the premiums paid by 
the different classes of policy-holders 

Assignment. A policy may be assigned on 
generally the following grounds, namely (a) friend- 
ship, (b) love and affection, (c) money, (d) agreement 
by which assignor benefits either by the assignee doing 
or abstaining from doing any act Assignment must 
be in writing either on a separate piece of paper or on 
the back of the pohcy, and signed in either case by the , 
transferor or assignor or by his duly authorised agent ^ 
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and attested by at least one witness, specifically sett- 
ing forth the fact of transfer or assigment The trans- 
fer or assignment is not to be operative as against an 
insurer and is not to confer upon the transferee or 
assignee, or his legal representative, any right to sue 
for the amount of such policy or the money secured 
thereby until a notice in writmg of the transfer or 
assignment together with either the said endorsement 
or instrument itself or a copy thereof certified to be 
porrect by both the transferor and transferee or their 
duly authorised agent has been delivered to the 
insurer. On a valid assignment the assignee becomes 
entitled to all the benefits under the contract and can 
sue the insurer under the contract in his own name, 

A policy may be wholly assigned, or a mortgage 
or hen given upon it for a particular sum. Assignment 
is irrevocable The Indian Insurance Act allows now 
Nomination i.e a policy may be nominated m favour 
of any body, but such nomination .can be cancelled any 
time by the nominator. 

Surrender Value After an insurance policy 
remains m force for at least three years, in roost cases, 
it generally acquires what is known as its surrender 
value It IS the amount which the company pays to 
the policy-holder in total discharge of his interest, in 
case he does not wish to continue the policy by pay- 
ment of further instalments of premium It is based 
on the reserve value of a policy, and is calculated at a 
certain percentage of the same, after allowing for (a) 
expenses, and (b) allowance for the increased rate of 
mortality When a policy is surrendered, the surren- 
der value IS paid, and the contract of insurance lapses. 

Paid-up Policy : In lieu of surrendering a policy, 
a policy-holder has the option of taking up a paid-up 
policy as well. That is to say, after a policy is paid 
up, no further premiums are payable, but the policy 
remains in force according to its original conditions 
except for a reduced sum, calculated according to the 



LIFE ASSURANCE 


471 


practices of the company concerned. A paid-up policy 
IS allowed after a policy has remained m force for two 
to three years, t e after it has acquired a surrender 
value. 

Automatic Non-For/eiiure If the premium is 
not paid on a policy in due time, the policy lapses It 
can, however, be received by paying arrear premiums 
according to varying rules of different companies. 
But if a policy remains sufficiently long in force, say 2 
or 3 years, to acquire a surrender value, then certain 
advantages are allowed almost by all companies to the 
policy-holder in case of the policy lapsing The policy 
may become automatically a paid-up one in the absence 
of any other expressed advice of the policy-holder. 
Some companies have the popular non-forfeiture clause 
under which if a policy lapses after acquiring a surren- 
der value, the company will, in the absence of any 
contrary advice from the policy-holder automatically 
keep the policy in force by paying the premium which 
will he borrowed by the company from the surrender 
value of the policy As soon as the premiums are 
paid up to the full amount of the surrender value, the 
policy lapses again, and the policy-holder can no longer 
claim any money on such a pohcy The Indian In- 
surance Act now provides for a guaranteed surrender 
value for a life-policy on which all premiums for 
three consecutive years have been paid 

Loan . Life Assurance Companies as a rule 
grant loans to their policy-holders or their legal repre- 
sentatives on the security of the policies at a moderate 
rate of interest, though it is always higher than Ae 
bank rate for the time being The loan value of the 
policy is usually 95 per cent of the surrender value 
acquired by the policy - the balance 5 per cent being 
retained by the company as a margin for arrears of 
interest 

Claim and, deduction of premium . A claim on 
a policy may arise either by death or survivance accord- 
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mg to' the terms of the contract. Claims on policies 
maturing during the life time of the assured, are paid 
at once on proof of age if not already proved, but 
claims on death are not paid before satisfactory evi- 
dence of death is produced and the legal title of the 
claimant to receive the proceeds of the policy is esta- 
blished. Proof of age is necessary in all cases Sui- 
cide does not vitiate a policy unless it takes place, ordi- 
narily, within one year from the date of the policy 

It IS the common practice of the companies do- 
ing business in India to allow a reduction in the rate 
of premium if the assured leaves India to live in a 
country which is comparatively healthy. This is gene- 
rally done when the life assured proceeds to Europe or 
to America north of 33<> North Latitude On return 
of the party to India he is again charged at the policy 
rate 

Under- Average Lives . Proposals are often re- 

hy life offices on lines which are considered by 
them to be below the average Such proposals are 
treated in different ways by different companies Some 
offices decline outright to accept such lines but others 
accept them by charging in different forms, an extra 
lor the extra risk Generally, this extra is 
charged in the form of a percentage on the face value 
of the policy, but there are offices which prefer a ‘‘load- 
ing” or “rating up” meaning adding a number of years 
to the age of the life assured according to the extra 
risk involved Another system, called the “lien system,’ 

IS followed by some other offices, under which the usu- 
al rate of premium is charged but the sum assured is 
reduced m the event of death within a stipulated 
perioa. This reduction diminishes year by year and 
chsappears altogether at the end of that period, when 
the policy becomes entitled to the full amount of the 
assurance on its becoming a claim. 

of grace ; Life Assuranne companies as a 
rule allow a certain time, generally 30 days in the case 
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-of yearly, half-yearly, and quarterly payment and 15 
days in monthly payment of premium, for payment of 
premium without any penalty after the due date of 
payment of same These days are called the days of 
grace The policy is not affected in any way, if pay- 
ment IS made within these days 

Bonus Profits which are distributed to policy 
holders are known as Bonuses A bonus is declared at 
a certain per cent on the face value of the policy at 
each valuation, or it may be declared at so many 
rupees for the face value of the policy, e g. 2 per cent, 
of the face value of the policy or Rs 20 per Rs 1,000 
sum assured The system of awarding a bonus vanes in 
different companies 

Generally, a bonus vests in a policy and beco- 
mes payable with the policy on its becoming a claim 
either by maturity or death It is not paid immediate- 
ly after its declaration, nor does it become payable 
before the maturity of the policy This is known as 
Reversionary Bonus Companies may, however, allow 
in certain cases to take a bonus in each, but such cash 
value of a bonus is highly discounted A Bonus may 
also be utilised in certain cases to reduce the future 
rates of premium 

A policy becomes entitled to share in profits 
after it has been in force for some time In this 
matter also the practices of companies vary Some com- 
panies give bonus after a policy has remained in force 
at least for two or three years, while others give bonus 
from the very inception of a policy 

The rate of bonus which is declared is deter- 
mined at each valuation But a claim may occur in 
between two valuations, e. before another valuation 
becomes due The bonus which is declared for this 
intervening period is called the Interim Bonus It may 
be less then the usual rate of bonus The usual pra- 
ctice IS to give interim bonus at the same rate as de- 
clared m the previous valuation. When a policy 
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starts obtaining bonus from the very beginning of the 
policy, It IS also in the nature of an interim bonus, be- 
cause It IS given before a valuation is made on the new 
policy. 

When a bonus vests in a policy, it is accumula- 
ted over a number of years, and is paid at the end with 
the policy when it matures, then it is known as a Stvi- 
ple Reversionaiy Bonus. But it may be calculated in 
a different way. After one valuation has already 
been made, during the next valuation which declares a 
bonus. It may be calculated not on the face value of 
the policy alone, but then the face value of the policy 
includes also all previous bonus additions for calculat- 
ing the new bonus. This is the system of Compound 
Reversionary Bonus 

' Payment of claims- Where under a life insur- 
ance policy, the amount insured is payable only on 
the death of the assured, the amount may be recovered 
by the executor of the assured where he died leaving 
a will and otherwise by his administrator or legal 
representative An administrator means a person to 
whom letters of administration have been granted by 
a competent court authorising him to administer the 
estate of a deceased person who has died without leav- 
ing a will Under the Indian Succession Act all dues 
payable to a deceased dying intestate can be collected 
by his administrator alone But S 212 of the Succes- 
sion Act relieves a Hindu or a Moharamadan heir 
'amongst others of the necessity of obtaining letters of 
administration to establish his claim to any part of 
the property of an intestate It seems, therefore, that 
the heirs of a Hindu or Mohammadan assured can 
collect the insurance money falling due on His death 
without obtaining letters of administration It also 
seems that heirs of assured can collect the insured 
amount without obtaining a succession certificate for 
under section 3 of the Indian Succession Act 
a succession certificate is only necessary to 
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collect debts due to the deceased at* the time of his 
death. It follows that the debt must also be ascerta- 
ined at the death of the deceased. It has been held 
that the amount insured payable on the death of an 
assured is neither ascertained nor is it a debt due to 
the deceased at the time of his death. But where an 
insurance policy stipulates that the money due under 
the policy will only be paid to the "assured or his 
executors, administrators or assignee”, the money can 
only be recovered by the assured’s executor where he 
dies leaving a will, or by his administrator where he 
dies intestate or by his assignee Where the policy 
has been assigned by the assured the only person who 
can recover the amount insured is the assignee and the 
executor or administrator of the assured has no claim 
to the same Where the amount insured be- 
comes payable before the death of the assured at a 
specified time as in an endowment policy and the 
assured remains alive at such time the amount is to 
be paid to the assured unless he has assigned the policy 
to somebody else 

In cases of life assurance policies where the 
amount insured becomes payable on the death of the 
assured the liability of the insuier arises only on the 
death of the assured On his death the person or 
persons entitled to the insurance money has to prefer 
a claim to the insurer usually in one of the claims 
forms of the insurer with sufficient proof of the death 
of the assured. The insurance company pays the money 
to the claimant on being satisfied of the death of the 
assured and of the rights of the claimant to the in- 
surance money 

Marine Insurance. 

Marine insurance is a contract whereby one 
party, for a stipulated- sum, undertakes to indemnify 
the other against losses arising from certain perils or 
sea risks, to which his ship, ’ merchandise, or other 
interest, such as freight, may be exposed during a 
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certain voyage, or for a certain period of time. It is a 
contract of indemnity, that is, the insured cannot claim 
more than his actual loss. The insurance is generally 
effected with a number of individuals called "under- 
writers" This term arises from the fact that the per- 
sons who signify their willingness to take part in the 
risk as insurers subscribe their names to the policy, and 
state the sum for which they respectively agree to be 
liable. The best known association of underwriters 
is Lloyd’s, who carry on business in Leadenhall Street, 
London 

Negotiation of policy bx brokers . The policy of 
marine insurance is generally negotiated by an insur- 
ance broker employed by the insured. As the broker 
is personally liable to the underwriters for the pre- 
mium to be paid, his position is rather that of a middle- 
man dian of an agent The practice is for the broker 
to prepare a brief memorandum of the terms of the 
intended policy, and the underwriters initial it for the 
amount each of them proposes to underwrite. This 
document is called the “slip”. If the insurance is under- 
taken by companies, a separate slip is prepared for 
each company. It is from the shp that the policy is 
drawn up. 

Insurable Interest-. As in other kmds of insur- 
ance, the msiuer must f ormerely have had an insurable 
interest m the subject-matter of the insurance at the 
time of his effectmg the insurance. Every person 
has an insurable interest who is interested in a mari- 
time adventure. A person is interested in a maritime 
adventure where he stands in any legal or equitable 
relation to the adventure or to any insurable property 
at risk therein, in consequence of which he may 
benefit by the safety or due arrival of insurable pro- 
perty, or may be prejudiced by its loss, or by damage 
thereto, or by the detention thereof, or may incur 
liability in respect thereof The assured must be 
interested in the subject matter insured at the time of 
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the loss, though he need not be interested when the 
insurance is effected 

'’Lost or not lost' An insurance is sometiines 
effected when a ship is supposed to be on a voyage, 
and the parties are unaware whether it is still in exist- 
ence The words “lost or not lost” are inserted to 
cover such a case, and if it afterwards turns out that a 
loss had actually occurred before the time that the 
policy was effected, the insurance is valid But if the 
insured was aware at the time of effecting the policy 
that a loss had taken place, he cannot recover. Con- 
versely, if the underwriter knew that the voyage had 
been safely concluded he is bound to return the pre- 
mium 

TTZjo /las an insurable interest ? The persons 
who have an insurable interest such as is reijuired by 
law include the shipowner, the owner of the goods 
carried, the mortgagee of the ship, the insurer of the 
ship or of the cargo, the person entitled to receive 
freight, and the master and the seamen for their wages 
A person who advances money for a ship’s necessaries, 
otherwise than under bottomry bond, may insure to 
the extent of his advances In each case the amount 
of insurance is limited to the extent of the various 
interests of the parties A partial interest of any 
nature is insurable and the assured has an insurable 
interest in the charges of any insurance which he may 
effect Alien enemies cannot insure, as this is contrary 
to public policy. 

Warranty ■ What is a condition in an ordinary 
contract is known as a warranty in a case of an insur- 
ance contract. A marine insurance contract is based 
on warranties, expressed and implied. Certain con- 
ditions of the contract are clearly mentioned, while 
two conditions will be always deemed to hold good, 
whether they are mentioned or implied. In the first 
place, the vessel must be sea-worthy That is to say, 
before the vessel starts either from the original port of 
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embarkation, or from any intermediate port, it must 
be certified by tbe port authorities as quite fit to 
undertake the voyage. Secondly, the vessel must be 
used for a lawful purpose. No insurance policy is 
deemed to be valid, if the vessel is used for smuggled 
goods, or any other unlawful objects 

Types of Policies. Among the various types of 
marine insurance policies, the following are important' 
(t) In a voyage policy, the object is insured for a 
specified voyage, while in that of a (2) Ume policy it 
IS for a specified period. (3) A mixed policy is a com- 
bination of the above two, viz. the object is insured 
for both a specified period as well as voyage (4) A 
valued policy is one, where the value of the subject- 
matter of insurance is mentioned in the policy while 
in an (5) Unvalued or open policy^ the value is not 
mentioned (6) In a Floating policy, no mention is 
made of any particular vessel, it being‘stated to apply to 
any particular steamer to be declared for a specified vo- 
yage. Opzn covet is another form of insurance on goods. 
This type of insurance contract is obhgatory on the in- 
surer in honour only and not legally, the insurer in such 
a case undertakes to issue regular policies to the insured 
for an amount not exceeding a specified sum by every 
vessel in which the msured is interested, the vessel sail- 
ing before a fixed date Premiums are fixed beforehand 
or adjusted later. (8) Construction Builders' Risks 
Policies are issued for a period exceeding a year and 
cover risks of vessels during their period of construction. 
(9) Fleet Policies are issued in one policy covering the 
whole fleet of liners belongmg to one ovra&r.QSDCompo- 
site Policies mean one pohcy which has been subscribed 
for by more than one insurance company, but the 
liability of each insurer remams separate and distinct 
(11) Port Risk Policy is issued to cover the risk of a 
vessel while it is in a port durmg a stated period 

Mat me Insurance Policy', A marine insurance 
policy is always prepared to suit each and every indi- 
vidual case, and therefore there may be various clauses 
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in marine insurance policies. Some of these clauses 
are more or less common to all policies, while others 
are attached to policies in special cases A reference 
has already been made to a clause ‘lost or not lost’ 
The other important clauses are 

(i) Sue and Labour clause This clause means 
that the insured or his authorised agents are entitled 
to take all steps for the preservation of the subject- 
matter of insurance in case of danger The insurer 
agrees further under this clause to pay to the assured 
his share of expenses reasonably incurred for such a 
purpose 

(ii) Permission to Touch Stay ; This clause gives 
permission to the vessel to touch and stay in regular 
and due ports No unreasonable deviation away from 
the usual course of navigation is allowed except in 
emergencies i e to save the vessel itself, or to rescue 
the lives of passengers 

(ill) F G. A This means the Foreign General 
Average clause which states how average settlement 
under General Average is to be settled in a foreign 
country 

(iv) Running Down clause This clause states the 
arrangement between parties to the insurance, provid- 
ing for how much the insurer will pay in case of a 
collision, which is caused by the wrong act of the 
insured vessel and in which the owner of the same 
vessel IS made to contribute towards loss and damage 
as assessed by any Law Court 

F.C&S,: This means the Free of Capture and 
Seizure clause, which states that there is no liability 
of underwriters in case the ship sustains any damage 
or loss owing to enemy's seizure or attempt to take 
the vessel as a prize of war This risk may be covered 
by the insured by paying an extra premium known as 
War Risk premium. 

(vi) Continuation clause It sometimes happens 
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that a time policy expires even when the vessel is at 
sea or in a peril insured against. In such a case the 
continuation clause provides, “she shall, provided 
previous notice be given to the underwritiers, be held 
covered at a pro rata monthly premium to her port of 
destination. 

(vii) Waiver” clause'. This clause declares 
that no act of the insurer or the insured in recovering, 
saving or preserving the subject matter of insurance 
shall be considered as a waiver, or acceptance of aband- 
onment Hence, both the insurer as well as the instned 
can take all steps to minimise the loss of the object 
insured, without prejudice to their rights under the 
policy. 

Salvage is compensation paid to any person, 
who rescues a vessel, its part, cargo, or any other thing 
from shipwreck or danger 

Losses til Marine Insurance : Losses incurred 
by perils insured against may be of various kinds. A 
tolal loss occurs when the subject-matter of insurance 
IS totally lost, whereas a constructive total loss occurs 
when the object of insurance though not really lost, 
yet may be considered to be so, for all practical pur- 
poses from the standpoint of the insured 

Any partial loss in marine insurance is termed 
as ‘Average". Average is General, when the partial 
loss IS to be borne by all interested in the vessel, pro- 
portionately An example of general average is when 
loss is incurred by the stranding of a vessel, or any 
jettison takes place. {Jettison means that the captain 
or master of a vessel throws overboard a part of the 
ship’s cargo for the general safety of the vessel itself). 
In case of jettison, the loss incurred is a general aver- 
age, and should be paid proportionately, by all under- 
writers interested in the vessel. As distinct from a 
general average we have got a “particular” average, 
which refers to a partial loss, incurred by any object 
insured by itself alone against a marine peril e. g.. 
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tins of biscuits are sent by a vessel; but of those a few 
may get damaged by seawater. There we have an 
example of particular average, ^ e loss special to a 
cargo and it must be borne by it alone. 

In order to safeguard interests of insuiance un- 
derwriters, very often marine insurance policies carry 
the F P. A clause, viz, the free of particular average 
clause states that no liability attaches to the insurer 
for any particular loss to a cargo, unless the vessel be 
stranded By itself the clause does not give adequate 
protection to the insured, and so, generally, the F P A 
clause is modified by saying that no particular average 
will be compensated for unless its value exceeds a 
certain percentage of the sum assured This is done 
to stop flimsy claims of negligible amounts The 
Memorandum attached to a policy generally states in 
details the liability of the msurer in Averages of all 
kinds 

Liability of the insurer Where the assured has 
incurred “general average expenditure" he cannot 
recover the whole of such expenditure from his ins- 
urer The insurer is liable to indemnify him only to 
the extent of his contribution Thus a shipowner 
paying money to pirates to save the ship and cargo 
cannot recover the whole amount from his insurer 
He IS entitled to get only that amount which will be 
adjusted as his contribution after taking into account 
the contribution which the cargo owners and other 
interested parties are liable to make. He will have 
to look for the residue to such other parties But in 
the case of “general average sacrifice” the assured may 
recover from the insurer the entire amount of the loss 
the insurer being subrogated to the rights of the assured 
in respect of his right of contribution from the other 
parties. Thus in the case of goods being thrown over- 
board or a hole being cut in the ship, the owner of the 
goods in one case and the shipowner in the other can 
recover the full amount of the loss from the msurer. 
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Subject to any express provision in the policy, 
when the assured has paid, or is liable to pay, a gene- 
ral average contribution in respect of the subject 
insured, he may recover the amount of his contribution 
from the insurer. Thus if goods are thrown over- 
board to lighten the ship, the shipowner who has to 
pay a general average contribution can recover the 
amount from his insurer. 

Right of the insurer : The following are the 
rights or the insurer in a marine policy 

(a) He IS entitled to payment of the premium 
stipulated m the policy. 

(b) He is entitled to avoid the contract if 
there is any fraud, misrepresentation, or non-disclosure 
of material facts or any unauthorised alteration of any 
material term of the policy without his consent, or 
any breach of warranty 

(c) He is subrogated to the rights of the assu- 
red and he is entitled to all the rights and remedies of 
the assured, on his indemnifying the assured, in the 
following cases- — 

(1) Where there is a total loss, either actual 
or constructive, the assured having abandoned 
the property insured, the insurer is entitled to 
all the materials salvaged or to the property if 
and when restored He is also entitled to all 
claims in damages which the assured may have 
against third parties in respect of negligence or 
tort due to which the total loss is caused. Thus if 
a ship insured is totally lost as a result of a collision 
with another ship caused by the negligence of the 
owner of the other ship or his servants, the owner 
of the insured ship has a claim for damages against the 
latter shipowner. If he is indemnified by his insurer 
the insurer is entitled to the damages which he may 
recover against the latter shipowner 

(2) Where a general average loss occurs as a 
result of general average sacrifice the insurer of the 
party on whom the loss falls indemnifies for the entire 
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loss. But tlie insurer is subrogated to the right of 
the assured and he is entitled to general average con- 
tribution which the other parties interested in the 
adventure are liable to make. 

Fire Insurance 

The contract of fire insurance, unlike that of 
life insurance, is one of indemnity, the insured under- 
taking, in consideration of the premium paid, to make 
good any loss or damage caused by fire during a speci- 
fied period The maximum amount which can be 
claimed is fixed by the parties to the contract, but 
this amount is not the measure of the loss The loss 
can be ascertained only after a fire has occurred The 
contract is usually embodied in a policy which con- 
tains all terms and conditions on which the insurance 
is effected But the contract may be concluded by 
the acceptance of the proposal by the insurer before 
any premium is paid or policy issued When such a 
contract is concluded the insurer may be compelled to 
issue a policy even if a fire has already taken place 

Formation of loniract A contract of fire 
insurance is usually concluded like this The assured, 
to begin with, fills up his proposal in a printed form 
supplied by an agent of the insurer On making the 
proposal the assured sends the premium or some part of 
it to the insurer who thereupon issues what is known 
as a deposit receipt or interim protection note often 
called a cover-note whereby he undertakes to keep 
the assured indemnified for a limited period until the 
acceptance or rejection of the proposal of the assured. 
The cover-note is evidence of the proposal and also con- 
stitutes an undertaking that, pending the acceptance 
or refusal of the proposal, the property of the assured 
would remain insured subject to the terms and condi- 
tions of the insurer If any fire takes place during 
the currency of the cover-note, the insurer must cover 
the loss unless he has previously declined the proposal 
Where the insurer accepts the proposal, a regular 
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. policy is issued to the assured containing all the terms 
and conditions subject to which the policy is held. 

Inswahle interest . As in life insurance, the 
insured person must have an insurable interest in the 
subject-matter of the contract. An owner of 
course has interest in the property owned by him. 
The following persons have an insurable interest in 
the following properties so as to enable them to effect 
fire insurance thereon . (a) Vendor of goods in res- 

pect of which the property and risk have not passed, 
(b) The mortgagor and mortgagee of any property, 
moveable or immoveable, (c) The trustee and bene- 
ficiary of any property, (d) The lessor and lessee of 
any property (e) The bailor or bailee of any pro- 
perty 

Material facts must he disclosed • In acontiact 
of a fire insurance also the assured must disclose all 
material facts, u e , facts which determine the question 
of piemium and risk, within his knowledge. If he 
fails to do so the insurer may avoid the contract. The 
important material facts are (i) whether there are 
other insurances on the same property; (ii) whether 
other insurers have refused insurance on the same 
property, (in) whether there occurred previous fires 
on the same premises or in the neighbourhood; (iv) of 
what materials, the outer walls, roof, etc. of the house 
are made of, (e) for what purpose the building or 
premises are used, (f) whether the building is occupi- 
ed or not 

In the written proposal which the assured signs 
are contained statements and answers to questions i> e. 
the description of the property, or the nature of neigh- 
bouring risks, or whether the assured has had a fire 
claim against any office Such statements and answers 
are called representations and if any representation 
material to the risk is not substantially true the insurer 
IS entitled to avoid the contract. If such statements 
and answers are embodied in the policy itself they 
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amount to warranties It is a condition precedent of 
the insurer’s liability that the warranties must be 
strictly and literally true whether they are material 
to the risk or not. 

Form of Policies A fire policy may be a (1) 
sp&ital policy, whereby the insurer is obliged to in- 
demnify the assured for a stated sum, irrespective of 
the fact, whether the subject-matter is insured for 
Its full value or not (2) It is called an average 
policy, when it is attached with an average clause 
Under it, the insurer is liable to indemnity the assured 
to a value equal to a ratio which the insured value of 
the subject-matter of insurance bears to its total actual 
value.The average clause safeguards the insurer against 
any under insurance on the part of the assured (3) In a 
valued policy the insurer is liable to pay the full stated 
value. It IS popular in case of curios and precious 
relics which cannot be replaced. (4) A floating policy 
covers the risks of different properties, scattered over 
several localities Floating policies which are largely 
used for mercantile iisks cover fluctuating iisks held, 
for example, in several warehouses. They contain dso 
a second condition of Average, the object of which 
IS to relieve the floating policy from liability to con- 
tribute to a loss which is also covered under a policy 
of more limited range, unless the latter insurance is in- 
sufficient to pay the whole loss in which case the 
floater applies* to the balance of the loss, subject to 
average Floating policies cover stock floating over 
the whole of a manufacturer’s premises, but instead 
of the highest rate of premium of any one portion 
of the risk being applied to the whole, the average 
rate is adjusted and that rate charged for the entire 
risL 

An '‘Excess’’ Fire Policy is designed to meet 
the requirements of traders whose stock in hand tends 
to vary m quantity and in value from time to time 
The risks covered are the same as those covered by the 
ordinary fire policy, but insurance need not be mam- 
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tained for the maximum amount of stock which may 
he at risk at any time. The “Excess” policy tends to 
cover fluctuations in value at an average cost, the 
normal amount at risk being covered by an ordinary 
fire policy on a specific sum insured. The, difficulty 
which arises under an “Excess” policy is that the 
holder of such a policy, who has a standard policy 
covering the main risk, may be penalised by the opera- 
tion of the condition in the standard policy which 
limits the contribution of the standard policy to a 
rateable proportion only of the loss Hence “Express” 
policies have been generally substituted by "‘Declara- 
tion" Fire Policies, which are effected for a sum cal- 
culated to cover the maximum amount which may be 
at risk at any one time during the continuation of the 
policy, the premium being estimated by periodical 
declarations. Adjustable" Fire Policies are those in 
which the assured notifies the Company of his requi- 
rements on each occasion that the value of the insured 
stock undergoes appreciable increase or decrease, i e. 
before the risk is run, whereas in “Declaration” poli- 
cies the insured declares the value of the stock at the 
end of a stipulated period. “Sprinkler Leakage” Poli- 
cies are issued to indemnify the assured against loss or 
damage caused to buildings or their contents or both 
by accidental leakage of water from an installation of 
sprinklers, which automatically act on the raising of 
the temperature by fire, and spray water uniformly 
over the affected part of the premises. 

Assignment : A contract of fire insurance is a 
personal contract with the assured, and is not a con- 
tract passing with the property insured Therefore, on 
sale or transfer of the property, the transferee acquires 
no interest in the policy, unless the policy is expressly 
or impliedly assigned to him 

A Fire Insurance Policy generally contains the 
following claims . 

This policy ceases to be in force as to any of 
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the property hereby insured, which shall pass from the 
insured to any other person otherwise than by will or 
operation of law, unless notice thereof be given to the 
company and the subsistence of the insurance in favour 
of such other person be declared by a memorandum 
indorsed thereon by or on behalf of the company.” 

In the absence of such a clause there seems to 
be no reason to hold that an assignment to be valid 
must be with the consent of the insurer In the 
absence of any express provision prohibiting assign- 
ment a fire insurance policy may be assigned by writ- 
ing either by indorsement on the policy or in any other 
customary manner But the assured must have some 
insurable interest at the time of assignment and if he 
parts with or loses his interest in the property insured, 
an assignment thereafter by him will be of no effect 

Making and settlement of claim In a fire policy 
the assured is entitled to recover any loss or damage 
by fire to the property insured A loss by fire means 
loss by Ignition and does not include loss or damage 
by heating where nothing has caught fire The cause 
of fire is, however, inmaterial and it is no defence for 
the insurer that the fire would not have been caused 
but for the negligence of the assured or his servants 
But the assured cannot recover any loss caused by his 
own wilful mis-conduct e g when he wilfully sets fire 
to the property insured 

When a claim arises in a fire insurance, it should 
be communicated immediately to the insurance com- 
pany The insured must make a claim stating the 
extent of the loss of the property and giving also the 
market value of the property with supporting docu- 
ments, if possible, within fifteen days of the fire 
having broken out. The company may requue an affi- 
davit in support of the statement of the insured, if 
necessary The company may send its agent or repre- 
sentative to visit the place of fue, who is entitled to 
enter the premises, destroyed or damage by fire. 
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As adjustments in fire claims are very com- 
plicated, generally experts known as Assessors are 
appointed in order to settle fire claims. A fire policy 
often contains an arbitration clause, which provides 
for settlement of disputes between insured and insurer 
by means of arbitration The insured may appoint one 
arbitrator, the insurer another If the two arbitrators 
differ, then it is provided that they may appoint an 
Umpire, whose decision is final and obligatory- upon, 
the parties concerned. 

Amount recoverable . In marine insurance, as 
already noticed, the insurer is liable to pay the whole 
of the amount insured in case of total loss and a pro- 
portion only of the loss as the insured amount bears 
to the value of the property in case of partial loss But 
m fire insurance the insurer is liable to pay for the 
actual loss up to the amount insured whether the loss 
be total or partial in the absence of any express provi- 
sion to the contrary. Thus if the value of the property 
msured be Rs 10,000/- and the amount insured is Rs 
1,000/- and partial loss occurs to the extent of 10 per 
cent, the fire insurance company will be hable to pay 
the entire amount of the loss namely Rs 1,000/- where- 
as if It were a marine msurance, the insurer would be 
hable to pay only 10 per cent of Rs 1.000/- i e. Rs 
100/-. 

A fire insurance company may, however, hmit 
Its liability to pay the whole of the amount of the loss 
where it is partid by mserting what is known as the 
“average clause” m the policy. The effect of the aver- 
age clause IS that if at the date of loss the property 
insured is of greater value than the sum insured, then 
the assured shall be considered his own insurer for the 
difference and shall bear a rateable share of the loss 
accordingly and the insurer shall be liable for a pro- 
portion only of the loss as the insured amount bears to 
the value of the property. Thus if in the above illust- 
ration the fire policy were subject to average, the fire 
insurance company would have been liable to the 
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extent of Rs 100/- only and not Rs 1,000/- 
Motor Car Insurance. 

There are usually four kinds of Motor Car In- 
surance policies, namely (a) private motor cars, (b) 
commercial vehicles, (c) motor traders’s vehicles, and 
(d) motor-cycles Motor insurance policy covers risks 
of the physical body of the car as well as third party 
risk Third party risks in Accident insurance mean 
that the assured is insured against any loss, injury or 
damage to third party caused by his negligence or his 
failing to exercise due care 

When all risks aie covered premiums tend to be 
higher than that meant to cover one or a lesser numbei 
of risks 

Third party insurant e It is now an offence to 
use any motor vehicle upon a highway unless a policy 
of insurance is in force against so-called “third-party 
risks” The object of this is to provide for the com- 
mon case of an impecunious driver causing serious 
injury to another person 

With effect from 1st July, 1946, no person can 
now use except as a passenger or cause or allow any 
other person to use a motor vehicle m a public place, 
unless there is in force in relation to the use of the 
vehicle by that person or that other person, as the case 
may be, a policy of insurance complying with the 
requirements of Chaptei VIII of the Motor Vehicles 
Act, 1939 

The following are the requirements of Chapter 
VIII of the Motor Vehicles Act, 1939, in this respect 

(i) The policy of insurance must be a policy 
which (a) is issued by a person who is an authorised 
insurer, and (b) insures the person or classes of person 
specified in the policy to the extent specified below 
against any liability which may be incurred by him or 
them in respect of the death of or bodily injuiy to any 
person caused by or arising out of the use of the 
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vehicle m a public place. 

(ii) A policy, however, shall not be required (i) 
to cover liabili^ m respect of the death, arising out of 
and in the course of his employment, of the employee 
of a person insured by the policy or in respect of 
bodily injury sustained by such an employee arising 
out of and in the course of his employment, or (li) 
except where the vehicle is a vehicle in which passen- 
gers are carried for hire or reward by reason of or in 
pursuance of a contract of employment, to cover 
liability in respect of the death of or bodily injury to 
persons being carried in or upon or entering or mount- 
ing or alighting from the vehicle at the time of the 
occurrence of the event out of which a claim arises, or 
(iii) to cover any contractual liability. 

A Provincial Government may, however, pre- 
scribe that a policy of insurance shall in order to com- 
ply with the requirements of this Chapter cover any 
liability arising under the provisions of the Workmen’s 
Compensation Act, 1923. in respect of the death of or 
bodily injury to any paid employee engaged in driving 
or otherwise in attendance on or being carried in a 
motor vehicle. 

(ill) Subject to above, a policy of insurance niusl 
cover any liability incurred in respect of any one acci- 
dent up to the following limits, namely:- 

(a) where the vehicle is a vehicle used or adop- 
ted to be used for the carriage of goods, a limit of 
twenty thousand rupees, 

(b) where the vehicle is a vehicle in which 
passengers are carried for hire or reward or by 
reason of or in pursuance of a contract of employment, 
in respect of persons other than passengers carried for 
hire or reward, a limit of twenty- thousand rupees; and 
in respect of passengers a limit of twenty thousand, ru- 
pees, in all and four thousand rupees in respect of an 
individual passenger, if the vehicle is registered to carry 
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not more than six passengers excluding the driver or two 
thousand rupees in respect of an individual passenger, if 
the vehicle is legistered to carry more then six passen- 
gers excludmd the driver; 

(c) Where the vehicle is a vehicle of any other 
class, the amount of the liability incurred 

/f Compulsoiy insurance is not requir- 

ed in respect of any vehicle owned by or on behalf of 
the Central Government or a Provincial Government, 
or a local authority notified in this behalf by the Pro- 
vincial Government, or a State-owned railway, at any 
time when the vehicle is driven by a servant of the ow- 
ner in the course of his employment, or is otherwise 
subject to the control of the owner 

A person driving a motoi vehicle merely as a 
paid employee, while there is in force in relation .to 
the use of the vehicle no such policy as is required as 
explained above, shall not be deemed to act in contra- 
vention of the above provisions of law unless he 
knows or has reason to believe that there is no such 
policy in foice 

Cerhficalc of miifrantc or covet note A policy 
shall be of no effect for the above purposes unless and 
until there is issued by the insurer in favour of the 
person by whom the policy is effected a certificate of 
nisin mice d. covet note m t)l^ prescribed form and 
containing the piescribed particulars of any conditions 
subject to which the policy is issued and of any other 
prescribed matter Forms of certificate of insurance 
and cover note aie prescribed by rules 

On loss or destruction or defacement or muti- 
lation of a certificate of insuiance or cover note, the 
policy holder, on lodging a declaration with the insu- 
rer, can get another issued in lieu thereof on payment 
of a fee of Rs 3 

Fee for production of information The tee to 

be paid in return for the production of information by 
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a Registering Authority or the officer in charge of a 
police station under section 109 of the Motor Vehicles 
Act, 1939, is Re. 1 

Penalty : Whoever drives a motor vehicle or 
causes or allows a motor vehicle to be drawn m contra- 
vention of the above provisions relating to compulsory 
insurance, is punishable with imprisonment which 
may extend to three months, or with fine which may 
extend to five hundred rupees, or with both 

Burglary Insurance. 

It is now possible to cover the contents of pri- 
vate dwelling-houses against burglaryj house breaking 
and larceny by means of insurance policies The con- 
tents of business premises are covered only against 
burglary and house-breaking, as theft by customers and 
employees is too great a risk to be covered Other 
forms of burglary policies tend to cover “all risks" 
insurance on JewellerJ^ furs, etc , “baggage” insurance 
on luggage in transit, insurance on cash and securities 
in transit, etc 

Personal Accident Insurance. 

In a contract of accident insurance the insurer 
usually undertakes to pay a certain sum to the repre- 
sentatives of the assured in case of his death by acci- 
dent, and a certain smaller sum to the assured in case 
of disablement, total or partial, and to pay a certain 
weekly allowance to the assured during the period he 
IS prevented from attending his normal vocation. 
Accident insurance is, therefore, not a contract of in- 
demnity inasmuch as it piovides for the payment of a 
specified sum on the happening of a certain event 
The insurance company cannot, therefore, claim any 
benefit which the assured may have against a third 
party causing the accident by way of subrogation 

Accident . Accident generally denotes an un- 
looked for mishap or an untoward event which is not 
expected or designed e.g a tram disaster or an aero- 
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lane crash or a motor car collision or an injury recei- 
ved by a workman while tending a machine But 
death or injury by ordinary or common maladies like 
sunstroke or pneumonia is not to be regarded as 
accident The work necessarily involves some violence, 
casualty or vis-major and implies something fortuitous 

Insurance against liability to third persons 

Under a policy of insurance against liability to 
third parties, the insurer undertakes to indemnify the 
assured against any specified liability which he may 
incur in relation to a third party e g. where an emplo- 
yer insures against his liability to pay compensation to 
his workmen undei the Workmen’s Compensation Act, 
1923, in case they sustain injury by accident in course 
of employment or where a solicitor insures against any 
loss arising from claims which might be made against 
him by reason of any neglect, omission or error comm- 
itted by him in the conduct of any business connected 
with his professional work In case of such a pohcy 
the insurers are only liable for any liability which 
arises as a result of some act of the assured which is 
not illegal 

Guarantee Insurance 

Under a policy of guarantee insurance the ins- 
urer undertakes to indemnify the assured for loss 
caused due to the default, negligence, fraud or miscon- 
duct of a third party which constitutes the risk There 
are mainly three kinds of guarantee insurance, namely, 
Q) Fidelity Insurance, (2) Commercial Insurance and 
(3) Judicial Insurance, 

(1) Fidelity Insurance — Under this kind of in- 
surance the insurer agrees to indemnify the assured, in 
consideration of certain payments known as premium 
to the extent of the amount insured against loss aris- 
ing through the fraud, dishonesty, or unfaithfulness 
of third party (usually the servant or agent of the 
assured) standing m a fiduciary relationship {t e , one 
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of faith and trust) to the assured. 

The insurance is generally effected for a fixed 
period and the amount of premium is generally payable 
in a certain number of annual instalments. 

(2) Commercial Insurance — Under this kind 
of insurance the insurer agrees to indemnify the assu- 
red, in consideration of a certain premium, to the 
extent of the amount insured against loss arising out 
of the breach of contract on the part of a third party 
who stands in a contractual and not fiduciary relation- 
ship to the assured. Commercial insurance is of three 
types, namely contract, credit and title insurances 

(i) Contract Insurance — It is that branch of 
commercial insurance whereby the insurei. in consi- 
deration of a certain premium, agrees to indemnify 
the assured to the extent of the sum insured for loss or 
damage arising out of the breach of contract by third 
parties in respect of contracts entered into by such 
third parties with the assured A policy of contract 
insurance is commonly known as an indemnity bond 
and IS issued to cover the obligations of person like 
contractors, common carriers, wherehousemen, appren- 
tices and bankers. 

(ii) Credit Insurance — It is a kind of commer- 
cial insurance whereby the insurer, in consideration 
of an agreed premium, agrees to indemnify the assured 
to the extent of the sum specified for loss caused to 
the assured due to the insolvency of third parties to 
whom the assured has sold goods or merchandise on 
credit. It is also called ‘solvency insurance’ or 
‘insurance of debts’. 

(iii) Title Insurance- It is an agreement where- 
by the insurer, in consideration of an agreed premium, 
agrees to indemnify the assured in a specified amount 
against loss which may be incurred due to defect in 
title to real estate in which the assured has an interest 
either as purchaser or lessee or otherwise. 
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(3) Judicial Insurance Under this kind of 
insurance, the insurer agrees in consideration of certa- 
in payments known as premium, to indemnify the 
assured to the extent of the amount insured, for loss 
caused through the misconduct or negligence of a 
court officer e,g a receiver or through the failure of a 
litigant or a party to any judicial proceeding to carry 
out his obligations and under-taking Administration 
bonds furnished by executor, administrators} guardians, 
trustees and receivers are instances of judicial insurance 
Insurance Act, 1938 

Prior to 1912 there was no Acr in India applic- 
able to insurance companies exclusively and Insurance 
Companies were governed by the Indian Companies 
Act, 1882 In 1912 two Acts were passed namely, the 
Indian Life Insurance Companies Act, 1912 and the 
Provident Insurance Societies Act, 1912 The former 
applied only to life insurance companies established 
within or without British India, with the exception of 
companies carrying on business in the United Kindom 
in accordance with the English Assurance Companies 
Act, 1909 The latter applied only to provident 
societies in British India. With the growth of other 
forms of insurance in India after the war and as a 
result of the insistent demand of public opinion in 
India for the control of foreign companies mainly 
British which were exempt from the provisions of the 
two Acts, It was felt that the former Act was 
inadequate to meet the necessities of the situation 
The Insurance Act, 1938 was, therefore, passed to 
remedy the situation It applies to all insurance com- 
panies, life, marine, fire or provident The Life Insur- 
ance Act, 1912 and the Provident Insurance societies 
Act, 1912 are also repealed by this Act, It aims to 
prevent the formation and continuation of mushroom 
companies and to enforce business being carried on 
sound principles and has made strict provisions in res- 
pect of registration, compulsory deposits, investments, 
inspection, and commission payable to agents, for the 
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purpose. But the Insurance Act, 1938 does not 
affect the liability of insurance companies to comply 
with the provisions of the Indian Companies Act, 1913 
in matters not otherwise specifically provided for by 
this Act. Insurance companies are, therefore, governed 
by the Insurance Act, 1938 as as well as by the Com- 
panies Act. 1913. in matters not covered by the former 
Act 



CHAPTER XIII 

LIMITATION AND STAMPS 

Limitation. 

The Indian Limitation Act ot 1908 lays down 
the various periods of limitation within which a suit, 
appeal, or application must be made otherwise it will be 
dismissed. The general rules applicable are as follows 

(i) When a period expires on a day on which 
the court is closed the appeal or application may be 
preferred or made on the day on which the couit 
reopens. 

(ii) In cases of mmois, insane persons, idiots 
etc , during whose incapacity the period of limitation 
is to be reckoned, the usual peiiod does not begin to 
run until after the disability has ceased If this dis- 
ability does not cease till death, the legal representa- 
tives of these incapacitated parties may institute the 
suit, application, etc , within the same period aftei 
the death as would otherwise have been allowed from 
the time so prescribed. In case of the disability of the 
representatives themselves the same rules shall apply. 

(iii) Where one of several persons, say a part- 
nership firm, who ts jointly entitled to institute suits, 
etc., happens to be incapacitated and if a discharge can 
be given without the concurrence of such a person 
time will run against them all; but if no such discharge 
can be given, time will not run as against any of them 
until one of them becomes capable of giving such dis- 
charge without the concurrence of the others or until 
the disability of the person in question has ceased. 

(iv) The above rule applies only to disabilities 
which existed at the time limitation begain to run. 
If, - however, the limitation period has already begun 
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to run, no subsequent disability or inability to sue 
stops it. The only exception to the rule is where a 
creditor is granted letters of administration to the estate 
of his debtor, for in this case the running of time pres- 
cribed by limitation is suspended while the administa- 
tion continues. This does not apply to an executor 
because in the former case the suspension to the per- 
iod was brought about through an act of law, whereas 
the appointment of an executor is a voluntary act on 
the part of the testator, and according to the English 
Common law, where a testator appoints his debtor 
executor, he is presumed to have forgiven the debt 
inasmuch as he was the only person who could collect 
it. The rule of equity which however, prevails both 
in England and India now is that as soon as the 
executor debtor accepts office he is presumed to have 
at once paid himself, in his capacity as an executor, 
and so holds that amount in trust on behalf of the 
estate. 

(v) Foreign contracts : Contracts entered 
into in foreign countries of which suits are instituted 
in British India are subject to the rules of limitation 
contained in the Indian Act. If, however, both the 
parties are domiciled in a foreign country during 
the whole of the period of limitation, in accordance 
with the rule of foreign country where it was entered 
into, which has extinguished the contract, it would 
be a good defence. 

(vi) Computation of the pei'iod : In computing 
the period of limitation, die time from which such a 
period IS to be reckoned is to be excluded. In 
other words, it is to be counted from midnight of the 
day from which such period is to be reckoned. In the 
case of an appeal from a suit, the time requisite for 
obtaining a copy of the judgment on which the appeal 
is to be founded is to be excluded. In case of applica- 
tion to set aside an award, the time requisite for ob- 
taining a copy of the award is to be excluded. In 
computing the period of limitation, the time during 
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which the defendant has been absent from British 
India and from the territories beyond British India 
under the administration of the Government shall be 
excluded. The rule will not apply where the defen- 
dant though absent personally, has an agent in British 
India duly constituted If, however, the plaintiff has 
been prosecuting with due diligence and in good faith, 
another civil proceeding against the defendant, founded 
upon the same cause of action, which the court, from 
defect of jurisdiction or other cause of a like nature, 
IS unable to entertain, the time spent shall be excluded 

(vii) Where a person has been kept from insti- 
tuting a suit or application, by want of knowledge aris- 
ing through fraud, or the document necessary to esta- 
blish such right has been fiaudulently concealed from 
him,' as against the person guilty of the fraud or acces- 
sory to It, or claiming through him otherwise than in 
good faith and for valuable consideration, the time is 
to be computed from the moment when the fraud first 
became known to the person concerned when the first 
had the means of producing or compelling production 
of the concealed document This rule operates only 
against the person guilty of the fraud or against those 
claiming under such persons If this fraud is commi- 
tted by an an agent or servant of the party, it should 
be proved that it was committed for the general or 
special benefit of the principal. 

(viii) Acknowledgment in writing. Where, befo- 
re the expiration of the period prescribed for a suit 
or application in respect of any property or right, an 
acknowledgment of liability is respect of such proper- 
ty or right has been made in writing signed by the 
party against whom such property or right is claimed, 
or by some person through whom he derives title or 
liability, a fresh period of limitation shall be computed 
from the time when the acknowledgment was so 
signed 

Where the writing containing the acknowledg- 
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ment is undated, oral evidence may be given of the 
time when it was signed. 

The ackowledgment may be sufficient though 
It omits to specify the exact nature of the property or 
right, or avers that the time of payment? delivery, 
performance or enjoyment has not yet come, or is 
accompanied by refusal to pay, deliver, perform or' 
permit to enjoy, or is coupled with a claim to set off, 
or is addressed to a person other than the person enti- 
tled to the property or right 

The signature may be of the person himself or 
his duly authorised agent. 

(ix) Part payment or payment of interest. Where 
a part payment of the principal debt, or interest on a 
legacy is made, before the expiration of the prescribed 
period, by the debtor or his duly authorized agent, a 
fresh period of limitation shall be computed from the 
time when the payment was made. In the case of part 
payment, the fact that the payment was made must 
appear in the handwriting of the person making it or- 
be signed by him The debt would include money 
payble under a decree or order of court The payment, 
of course, should have been made to the creditor or his 
duly authorized agent and not to a stranger, unless 
the latter payment is made at the request of the 
creditor. 
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Table showing the statutory time limit in certain cases 


Description of suit 

mmmM 

Time form which penod 
begins to run 

For ihc wages of a 
household servant, art- 
isan or labourer not pro- 
vided 

One year 

When the wages 
accrue due. 

For the price of food 
or drink sold by the 
keeper of a hotel, tavern 
or lodging house 


When the food or 
dnnk is delivered. 

For the price of 
lodging 

«• 

When the price 
becomes payable 

To set aside any act 
or order of an officer of 
CJovernment in his offi- 
cial capacity, not hete- 
in otherwise expressly 
provided for 

n 

The date of the act 
or order 

Against Government 
for compesation for land 
acquired for public pur- 
poses 


The date of determi- 
ning the amount of the 
compensation 

For compensation for 
inducing a person to 
break a contract with 
the plaintiff 

>» 

The date of the 
breach 

Against a earner for 
compensation for losing 
or injuring goods 

It 

When the loss or 
injury occurs 

Against a carrier for 
compensation for non- 
delivery of or delay in 
delivering, goods 

1 

When the goods 
ought to be delivered 

For the hire of an- 
imals, vehicles, boats or 
household furniture. 

Three 

years 

» 

When the hire be- 
comes payable. 
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Descnption of suit 

1 Period of 
jUmitation 

Time from which period 
• begins to run. 

For the balance of 
money advanced in pay- 
ment of goods to be 
delivered. 

Three 

years 

1 

j When the goods 

1 ought to be delivered. 

1 

F or the price of 
goods old and debvered, 
wbere-no fixed period of 
credit s agreed upon. 

tl 

The date of the 
delivery of the goods 

For the pnce of goods 
sold and delivered to be 
paid for after the expiry 
of a fixed penod of 
credit 

*» 

When the period of 
credit expires 

For the price of 
goods sold and delivered 
to be paid for by a bill 
of exchange, no such bill 
being given 

«t 

When the period 
of the proposed bill 
elapses. 

For the price of 
work done by the pla- 
intiS for the defendant 
at his request, where no 
time has been fixed for 
payment 

!• 

When the work is 

done 

For money payable 
for money lent. 

» 

When the loan is 
made. 

Like suit when the 
lender has given a che- 
que for the money. 

11 

When the cheque 

IS paid. 

For money , lent 
under an agreement that 
It shall be payable on 
demand. 

1> 

When the loan is 
made. 
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Descnption of suit 

Period of 
limitation 

Time from which period 
begins to run 

For money deposited 
under an agreement that 
It shall be payable on 
demand, including mo- 
ney of a customer in the 
hands of his banker so 
payable 

Three 

years 

When the demand 
IS made 

For compensation for 
breach of a promise to 
do anything at a speci- 
fied time, or upon the 
happening of a specified 
contingency 

ft 

When the time spe- 
cified arnves or the con- 
tingency happens 

On a bill of exchange 
or promissory note pay- 
ble at a fixed time after 
date. 

t» 

When the bill or note 
falls due 

On a bill of exchange 
payble at sight, or after si- 
ght but not at a fixed time 

*> 

When the bill is pre- 
sented. 

On a bill of exchan- 
accepted payble at a 
particular place 

tt 

When the bill is pre- 
sented at that place 

On a bill of exchange 
or promissory note pay- 
ble at a fixed time after 
Sight or after demand 

)i 

When the fixed time 
expires. 

On a bill of exchange 
or promissory note pay- 
ble on demand and not 
accompanied by any writ- 
ing restraining or post- 
poning the right to sue 

• 1 

The date of the bill 
or note. 

On a promissory 
note or bond payble by 
instalments 

*1 

The expiration of the 
first term of payment as 
to the part then payable; 
and for the other parts, 
the expiration of the res- 
pective terms of pay- 
ment 
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Description of suit Period of Time from wliicli period 

Imutation begins to run. 

On a promissory j Three ^ When the default is 
note or bond payable by i years ’ made, unless -^vhere the 


instalments, vi^hich pro- j 
vides that, if default be * 
made in payment of one 
or more instalments, the • 
■whole shall be due. 


On a promissory note 
given by the maker to 
a third person to be deli- 
vered to the payee after 
a certain event should 
happen.’ 

On a dishonoured 
foreign bill, where pro- > 
test has been made and 
notice given. 

By the payee against 
the drawer of the bill of 
exchange ■which has 
been dishonoured by non- 
acceptance. 

By the acceptor of 
an accommodation bill 
against the drawer 

Suit on a bill of ex- 
change, promissory note 
or bond not herein expre- 
ssly provided for. 

By a surety against 
the principal debtor. 

By a surety against 
a co-surety. _ , 

Upon any other con- 
tract to indemnify. ,1 


payee or obligee waives 
benefit of the provision, 
and then when fresh de- 
fault-is made in respect 
of which there is no such 
waiver. 

The date of the deh- 
vcry to the payee 


When the notice is 
given. 


The date of the refu- 
sal to accept. 


When the acceptor 
pays the amount of the 
bill 

When the bill, note 
or bond becomes pay- 
able 

When the surety 
pays the creditor. 

When the surety 
pays anything in excess 
of his own share. 

When the plaintiff is 
,, actually indemnified. 
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Dcscnption of suit 

Period of 
hmitation 

Time from which period 
begins to run 

For the balance due 
on a mutual, open ajid 
current account, where 
there have been reci- ; 
procal demands between ' 
the parties, 1 

Thre^c 

years 

The close of the year 
in which the last item 
admitted or proved is 
entered in the account, 
such year to be compu- 
ted as in account 

On' a policy of insu- 
rance, when the sum 
assured is payable imme- 
diately after proof of the | 
death or loss has been 
given to or received by 
the insurers 

If 

The date of the death 
or loss 

By the assured to re- 
cover premia paid under 
a policy voidable at the 
election of the insurers 

It 

When the insurers 
elect to avoid the policy 

Agamst a factor for an 
account. 

ft 

When the account is, 
during the continuance 
of the agency, demand- 
ed and refused, or where 
no such demand is made, 
when the agency termi- 
nates 

By a principal against 
his agent for movable ] 
property received by the ] 
latter and not accounted 
for 

11 

Do 

Other suits by princi- 
pals against agents for 
neglect or misconduct 

It 

When the neglect or 
misconduct becomes 

known to the plaintiff 

For an account and a 
share of the profit of a 
dissolved partnership 

ts 

The date of the dis- 
solution 

For arrears of rent 

^ It 

When the arrears be- 
come due. 
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Descnption of suit 

1 Period of Time from which period 
llimitation begins to run. 

For a call by a compa- 
ny registered under any 
Statute or Act 

Three 

years 

1 

\ 

When the call is pay- 
able 

For speafic perfor- 
mance of a contract. 

•1 

The date fixed for 
the performance or, if no 
such date is fixed, when 
the plaintiff has notice 
that performance is re- 
fused 

For rescission of a 
contract 

ft 

When the facts enti- 
thng the plaintiff to ha- 
ve the contract resand- 
ed first become known 
to him 

For compensation for 
the breach of any con- 
tract, express or imphed, 
not m writing registered 
and not herein specially 
provided for 

1 

ft 

When the contract is 
broken, (where there 
are successive breaches) 
when the breach m res- 
pect of which the suit is 
instituted occurs, or 
(where the breach is 
continuing) when it cea- 
ses 

For compensation for 
the breach of a contract 
in wnting registered. 

Six years 

When the period of 
hmitation would begin 
to run against a suit 
brought on a similar con- 
tract not registered. 


STAMPS 


Modes of stamping 

The stamp indicating the duty with which the 
various instruments are chargeable is eiAer impressed. 
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or adhesive All instruments except those mentioned 
below and which may be stamped with adhesive 
stamps must have to be written upon impressed 
stamps. 

The iollowing instiuments may be stamped 
with adhesive stamp, namely — 

(a) Instruments chargeable with the duty of 
two annas (foi Bombay only), one anna, or half an 
anna, except parts of bills of exchange payable other- 
wise than on demand and drawn in sets; 

(b) bills of exchange payable otherwise than 
on demand and drawn in sets when the amount of duty 
does not exceed one anna for each part of the set. 

(c) bills of exchange, and promissory notes 
drawn or made out of British India, 

(d) entry as an advoctate, vakil or attorney 
on the roll of a High Court, 

(e) notarial acts, 

( f ) transfers by indorsement of shares in any 
incorporated company or other body corporate 

(g) transfers of debentures of public companies 
or associations, 

(h) copies of maps and plans and printed copies 
when chargeable with duty 

General rules 

(i) The duty of cancelling the adhesive stamp 
on such instruments is on the party affixmg it and 
failing that, on whoever executes such an instrument. 

Any instrument bearing an adhesive stamp 
which has not been cancelled so that it cannot be used 
dgain, shall, so far as such stamp is concerned, be 
deemed to be unstamped 

(ii) The cancellation may be made by writing 
the name or initials of the canceller with the true 
date of his so writing, or in any other effectual manner 
eff. perforation. 
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, . (iii) All instruments chargeable •!:nth''Qu!5' 
and executed in British India shall be stamped before 
or -at the time o£ esecution. On the orher hand, .the 
instrumemt chargeable vrith stamp duty and executed 
outside British India, not being a bill of exchange or 
promissory note, may be stamped within three months 
after it has been received in British India. 

' (iv) The foiiowing instruments when stamped 
with adhesive stamps shall be stamped with the follor 
wing descriptions of such stamps, namely: — - - * 

(zj bills of exchange, and promissory notes 
drawn or made out of British India and chargeable 
.with a duty of more than one anna, with stamps bear- 
ing the word Foreign Bill. 

(b) Separate instruments of transfer of shses 
and transfers of debentures of Public Companies and 
i^sociations. with stamps bearing the word Slii^re 
Transfer. 

(c) Entry as an advocate, vakil or attorney on 
the roll of any High Court with stamps, bearing the 
word Ad'.ccate. Vakil or AUorney as tne case may be. 

(d) notarial acts, with foreign bill stamps bear- 
ing the word Notarial. 

(e) Copies of maps or plans and printed copies 
certified to be true copies, with Coiirifee stamps. 

(f) An Agreement or Memorandum of an 
Agreement relating to the sale of a bill of 
exchange or relating to the sale of a Government 
security, or share’ in an incorporated company or other 
body corporate, and a Note or Memorandum sent by 
a broker or. agent to bis principal intimating the pur- 
chase or sale on account of such principal (a) of any 
goods exceeding in value twenty rupees: (b) of any 
stack or - marketable security exceesiing in value 
f’wehty rup^s. with, stamps -bearing the words Agresr 
m^for Brokers Note respectively. 

(g) Instruments relating to policy of Insuiance. 
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with stamps bearing the word Insurance 
Penalties 

(1) Any person — 

(a) drawing, making, issuing, endorsing, or 
transferring, or signing otherwise than as a witnessj or 
presenting for acceptance or payment, or accepting, 
paying or receiving payment of, or in any manner 
negotiating, any bill of exchange (payable otherwise 
than on demand), or promissory note without the 
same being duly stamped , or 

(b) executing or signing otherwise than as' a 
witness any other instrument chargeable with duty 
without the same being duly stamped , or 

(c) voting or attempting to vote under any 
proxy note duly stamped , 

shall for every such offence be punishable with 
fine which may extend to five hundred rupees. Pro- 
vided that, when any penalty has been paid in respect 
of any instrument under section 35, section 40 or sec- 
tion 61 of the Indian Stamp Act, the amount of such 
penalty shall be allowed in reduction of the fine (if 
any) subsequently imposed in respect of the same in- 
strument upon the person who paid such penalty 

(2) If a share warrant is issued, without being 

duly stamped, the company issuing the same, and also 
every person who, at the time when it is issued, is the 
managing director or the secretary or other principal 
officer of the company shall be punishable with fine • 
which may extend to five hundred rupees. ' ' - 

(3) Failure to cancel an adhesive stamp effectu- 
ally by a person required to do so under the Act, is 
liable to a fine up to one hundred rupees 

(4) No instrument chargeable with duty sIiaT] 
be admitted in evidence for any purpose by any person 
haying by law or consent of parties authority to receive 
evidence, or shall be acted upon, registered of autheU'^ 
ticated by any such person or by any public officer. 
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unless such instrument is duly stamped ; 

Provided that — 

(a) any such instrument not bemg an instru- 
ment chargeable with a duty o£ one anna or half an 
anna only, or a bill of exchange or promissory note, 
sh^ subject to all just exceptions, be admitted in 
evidence on payment of the duty with which the same 
is chargeable, or, in the case of an instrument insuffici- 
ently stamped, of the amount required to make up 
such duty, together with a penalty of five rupees, or, 
when ten times the amount of the proper duty or 
deficient portion thereof exceeds five rupees, of a sum 
equal to ten times such duty or portion ; 

(b) Where any person from whom a stamped 
receipt could have been demand, has given an unstam- 
ped receipt and such receipt, if stamped, would be 
admissible in evidence against him. then such receipt 
shall be admitted in evidence against him on payment 
of a penalty of one rupee by the person tendering it : 

(c) Where a contract or agreement of any kind 
IS effected by correspondence consisting of two or 
more letters, and any one of the letters bears the pro- 
per stamp the contrart oi agreement shall be deemed 
to be duly stamped. 

STAMP DUTY ON INSTRUMENTS 

(i) Acknowledgment of a debfc —exceeding twenty 
rupees in amount or value, written or signed by, or on ba- 
balf of, a debtor, in order to supply evidence of sucb debt in 
any book (other than a banker’s passbook) or on a separate 
piece of paper when such book or paper is left in tha creoi- 
tor’s possession, provided that such acknowledgment does 
not contain any promise to pay the debt or any stipulation 
to pay interest or to deliver any goods or other property. 

Stamp duty , ; India, Bombay, Bengal, Madras, one anna. 

(li) Adoption Deed 

Stamp dufy-laSh., (ten rupees); Bombay. Bengal. 
Punjab, (twenty rupees), Madras (fifteen rupees). 

(lit) Affidavit, including an affirmation or declaration 
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in the case of persons by law allowed to affirm or declare 
instead of swearing 

Stamp duty India (one rupee), Bombay Bengal, Mad- 
ras, Punjab (two rupees) 

^Tpmpfio/7?— Affidavit or declaration in writing when 
made (a) as a condition of enrolment under the Indian Army 
Act, 1911, or the Indian Air Force Act, 1932, (b) for the 
immediate purpose of being filed or used in any court or 
before the officer of any court, or (c) for the sole purpose 
of enabling any person to receive any pension or charitable 
allowance 

(iv) Agreement or Memoradutn of an Agreement. 

(a) if relating to the sale of a bill of exchange. 

Stamp duty. India (two annas), Punjab (four annas), 

Bengal, Madras (three annas) 

(b) if relating to the sale of Gorvernment security, or 
share in an incorporated company or other body corporate 

Stamp duty India (subject to a maximum of ten ru- 
pees, one anna for every Rs 10,000 or part thereof, of the 
value of the security or share), Bombay, Bengal (subject to a 
maximum of twenty rupees, two annas for every Rs 10, 000 or 
part thereof, of the value of the secui ity in its application 
to Government secutities but two annas for every Rs 5,000 
or part thereof, of the value of the share if the security is of 
an incorporated company or other body corporare, Madras 
(subject to a maximum of fifteen rupees, one and-a-hali’ 
annas for every Rs 10,000 or part thereof, of the value pf 
the security or share) 

(c) if not otherwise provided for 

Stamp duty India (eight annas), Bombay, Punjab (one 
rupee Madras (twelve annas) 

Exemphovs. —Agreement or memorandum of agreement 
(a) for or relating to the sale of goods or merchandise exclus- 
ively, not being a No'c or Memorandum chargeable under 
Art 43, (b)made m the form of renders to the Government 
of India for or relating to any loan, (c) made under the 
European Vagrancy Act, 1874, section 17 

(v) Agreement relating to deposit of Title Deeds, 

Pawn or Pledge, that is to say any instrument eviden- 
cing an agreement relating to 

(1) the deposit of title-deeds or instrument constitut- 
ing or being evidence of the title to any property whatever 
(other than a marketable security) or 
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(2) the pawn or pledge of moveable property, where 
such deposit, pawn or pledge has been made by way of securi- 
ty for the repayment of money advanced or to be advanced 
by way of a loan or an existing or future debt, 

(a) if such loan or debt is repayable on demand or 
more than' three months from the date of the instrument 
evidencing the agreement. 

Proper Stamp Duty India, Bombay, The same duty 
as “Bill of Exchange, pos/ for the amount secured. Bengal, 
Madras, Punjab - 


IS drawn singly IS drawn in If drawn in 
set of two for three, for 
each part of each potr 
the set of the set 




Rs. As. 

P. 

Rs 

As. 

P. 

Rs 

As. 

P. 

(i) Where the amount of 
the loan or debt does 
not exceed Rs 200 

0 

4 

0 

0 

3 

t) 

0 

1 

6 

(ii) Where 
it exceeds 
Rs 

200 

but does non 
exceeds 

Rs 

400 

0 

0 

0 

0 

.1 

0 

0 

3 

0 

400 

600 . 

0 

13 

0 

u 

7 

( 

0 

4 

6 

600 

800 

1 

2 

(1 

0 

!) 

0 

0 

6 

0 

800 

1.000 

1 

t) 

6 

0 

12 

0 

0 

7 

5 

1.000 . 

1,200 

1 

11 

0 

0 

1.3 

6 

0 

2 

0 

1 200 

1,600 

2 

4 

0 

1 

2 

0 

0 

12 

0 

1,600 . 

2,800 

3 

6 

0 

1 

11 

0 

1 

3 

0 

2,600 . 

6,000 . 

6 

12 

0 

3 

9 

0 

2 

4 

0 

5,000 .. 

7,600 

10 

0 

0 

5 

1 

0 

d 

6 

0 

7.600 . . 

(Madi as 
10,000 .. 

Rs. 

13 

10-2-0) 

8 0 

6 

'12 

0 

4 

8 

0 

10.000 . 

16,000 

20 

4 

0 

10 

2 

0 

6 

12 

0 

16,000' 

20,000 . 

27 

0 

0 

13 

8 

0 

9 

0 

3 

20,000 

25,000 

.33 

12 

, 0 

16 

14 

0 

11 

4 

0 

25,000 . 

80,000 

40 

8 

0 

20 

4 

0 

13 

8 

0 

and for every additional 
Rs. 10,000 or part thereof 
in excess of Rs. 80,000 ... 

13 

8 

0 

6 

12 

0 

i 

0 

8 


(b) zf such loan or debt is repayadle not more than 
three months from the date of such instrument. 
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Stamp-Duty India, Bombay (half the duty payable 
on a bill of Exchange post, for the amount secured), Ben- 
gal, Madras, Punjab (half the duty payable on a loan or 
debt under clause (a) (i) or clause (a) (ii) for the amount 
secured In the case of Madras stamp duty of a quarter 
anna shall be reckoned as half anna and three-quarters 
anna as one anna 

Exemption Instrument of pawn or pledge if goods un- 
attested 

(vi) Articles of Association of a company, 

Stamp-Duty India (twenty-five rupees), Bombay - 

(a) where the company has no share capital or the nominal 
share capital does not exceed Rs 2,500 (twenty five rupees), 

(b) where the nominal share capital exceeds Rs 2,500 but 
does not exceed Rs 1,00,000 (rupees fifty), (c) where the 
nominal share capital exceeds Rs 1,00,000 (one hundred 
rupees), Bengal, (a) where the nominal share capital does 
not exceed one lakh of rupees (fifty rupees), (b) where no- 
minal share capital exceeds one lakh of rupees (one hundred 
rupees), Madras (fifty rupees), Punjab (a) where the au- 
thorized share capital does not exceed Rs 1,00,000 (rupees 
twentyfive), (b) other cases (rupees fifty) 

Exemptions, Articles of any Association not formed for 
profit and registered under section 26 of the Companies 
Act, 1882 (now of 19l3) 

(vii) Bill of Exchange not being a Bond, bank-note 
or currency note, 

(a) where payable otherwise than on demand but 
not more than one year after date or sight 
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Stamp— Duty. 


If draTTO 
singly 


if dra\ni in If dra\rth in 
sets of sets of 

tiro, for three for 

each part each part 

of the set of the set 


Bs a Es. a Bs. a, 

IVlien the amount of the bill or 


note does not exceed Es 200 

If it exceeds Es 200 but does not 

0 

3 

0 

2 

0 

1 



exceed Es 400 

0 

6 

0 

3 

0 

2 

Do. 

400 

do 

600 

0 

9 

0 

a 

0 

3 

Do. 

600 

do 

SOO 

0 

12 

0 

6 

0 

4 

Do 

800 

do. 

1.000 

0 

15 

0 

8 

0 

5 

Do. 

1.000 

do 

1.200 

0 

2 

0 

9 

0 

6 

Do 

1.200 

do. 

1.600 

1 

8 

0 

12 

0 

8 

Do. 

1.600 

do. 

2 500 

2 

4 

1 

2 

0 

12 

Do. 

2.500 

do. 

5 000 

4 

8 

2 

4 

1 

8 

Do 

SOOO 

do 

7.500 

6 

12 

3 

6 

2 

4 

Do. 

7.500 

do. 

10.000 

9 

0 

4 

8 

3 

0 

Do 

10.000 

do. 

15 000 

13 

8 

6 

12 

4 

8 

Do. 

15 000 

do 

20 000 

18 

0 

9 

0 

6 

0 

-Do - 

20.000 

do 

25 000 

22 

8 

11 

4 

( 

8 

Do 

25.000 

do 

30.000 

h 

0 

13 

8 

9 

0 


and for every additional 

Bs 10 000 or 

part thereof in excess of 

Es. 30.000 -. 9 0 4 8 3 0 


(b) where payable more than one year after date or 
sight the same duty as for a bond for the same amount. 

(vih) Bill of Lading, including a through bill of lading 

Stamp-Duty : India (four annas); Bombay, Punjab 
(eight annas), Madras (six annas). N.B If a bill of lading 
is drawn in parts, the proper stamp must be borne by each 
one of the set. 

Krempthns. (a) Bill of lading when the goods there- 
in described are received at a place within the limits of any 
port as defined under the Indian Ports Act, 18S9 (now_ XV 
of l^S) and are to be delivered at another place within 
the limits of the same port, (b) Bill of lading when executed 
out of British India and relating to property to be delivered 
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in British India; (c) Bills of lading of Inland steamer com- 
panies 

(ix) Bond not being a debenture, and not being other- 
wise provided for 

Where the amount or value sec- Two annas 
ured does not exceed Rs 10 


Where it exceeds Rs 10 and 
does not exceed Rs 50 

Wheie it exceeds Rs. 50 and 
does not exceed Rs 100 

5Vhere it exceeds Rs 100 and 
does not exceed Rs 200 

Where it exceed-; Ra 200 and 
does not exceed Rs 300 


Where it exceeds Rs 300 and 
does not exceed Rs 400 

Where it ex’ceeds Rs 400 and 
doet not ex’cecd Rs 500 

Where t ex'ceeds Rs. 500 and 
does not exceed Rs 000 

Where it exceeds Rs 000 and 
does not exceed Rs. 700 

Where it exceeds Rs 700 and 
does not exceed Rs 800 

Where it exceeds Rs. 800 and 
does not exceed Rs 900 

Where it exceeds Rs. 900 and 
does not exceed Rs 1,000. 

and for every Rs. 500 or part 
thereof in excess of Rs. 1 000. 


Pom annas 
Eight annas 

India (rupee one), Madras 
(Re one, annas four) 

India (lupee one annas eight), 
Bombay (lupees two. annas four) 
Madras, Punjab, Bengal (Re one 
annas ten ) 

India (rupees two), Bombav 
(three rupees) Bengal Madias, 
Punjab (rupees two annas eight ) 

India (rupees tno, annas eight), 
Bombav ( rupees two annas 
tn elve) 

India (lupees thiee) Bombav, 
Bengal. Madras Punjab (inpees 
tom , annas eight) 

India (lupees three, annas eight) 
Bombav, Bengal. Madras, Pun- 
jab, (rupees five annas four) 

India (lupees four) Bombay, Ben- 
gal, Madras, Punjab (rupees six) 

India (rupees four, annas eight); 
Bombay, Bengal, Madras Pun- 
jab (rupees six, annas twelve) 

India ( rupees five ), Bombay, 
Bengal, Madias, Punjab (rupees 
seven, annas eight) 

India (rupees two annas eighth* 
Bombay, Bengal, Madras, Punjab 
(rupees three, annas twelve) 
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Exemptions: Bond, when executed by Ca) headman 
nominated under the Bengal Irrigation Act, 1876, (b) any 
person for the purpose of guaranteeing that the local income 
derived from private subscriptions to a charitable dispensary 
or hospital or any other subject of public utility shall not be 
less than a specified sum per mensem. 

Bottomry Bond, that is to say, any instrument where- 
by the master of a seagoing ship borrows money on the 
security of the ship to enable him te preserve the ship or 
prosecute her voyage 

Proper Stamp-Duty • India, the same duty ^ as for a 
Bond, for the same amount, Bengal, Madras, Punjab,- 


where the amount or value secured does not exceed 

Es 10 „ „ „ ., three annas. 

where it exceeds Es 10 'and does not exceed Es 60 six annas. 



„ 50 

n »» 

M 

„ 100 twelve annas 


„ 100 



., 200 one pupee 

eight annas 


„ M 200 


• I 

,. .300 two rupees 

four annas 


„ 300 

a »« , 

» 

., 400 thiee rupees. 


, ., 400 



., 500 three rupees 

twelve annas 

41 

, „ 500 

Jt !♦ 


,, 600 four rupees 

eight annas. 

1» 

,. „ 600 


»» 

., 700 five rupees 

four anijas 

11 

M 700 

H «• 

• » 

,, 800 SIX rupees. 

)1 

. „ 800 

M ♦» 


„ 900 SIX rupees 


twelve annas. 


M 

and for every 


.,, 900 „ , ., „ 

„ 600 Or part thereof in 


„ 1 ,000 seven rupees 
eight annas 


excess of „ 1,000 three rupees 


eight annas. 


Administration bond, including a bond given under 
the Indian Succession Act, the Government Savings Bank 
Act, and the Probate ' and Administration Act. 

, (a) Where the amount does not exceed Es. 1,000 

Stamp-Duty : The same duty as for a Bond for such amount 

(b) in any other case-India (Five rupees), Bombay, 
Bengal, Madras, Punjab (Es Ten). 

(x) Certificate of sale, in respect of each property 
put up as a separate lot and sold, granted to the purchaser 
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of any property sold by public auction by a cml or Revenue 
Court, or Collector or other Revenue officer, 

(a) Where the purchase money does not exceed Rs 10 

Stamp-Duty . India (two annas), Bombay (four annas), 

Bengal, Madras, Punjab (Three annas) 

(b) Where the purchase money exceeds Rs 10 
but does not exceed Rs 25 

Stamp-Duty India (four annas), Bombay (eight annas), 
Bengal, Madras, Punjab (six annas) 

(c) In any other case 

Stamp-Duty The same duty as a Conveyance for a 
consideration equal to the amount of the purchase money 
only 

(xi) Certificate ar other Document evidencing the 
right or title of the holder thereof, or any other person 
either to any shares scrip or stock in or of any incorporated 
company or other body corporate, or to become proprietor 
of shares, scrip or stock in or of any such company or body, 

Stamp-Duty Two annas 

(xii) Cheque - Exempted from stamp-duty 

(xiii) Conveyance, not being a’transfer’, jpos< 


Stamp-Duty 


Wheie the amount or value of 
the consideration for such 
conveyance asset forth there- 
in does not exceed Bs 60 

Where it exceeds Bs 50 but 
does not exceed Bs 100 

Where it exceeds Es 100 but 
does not exceed Bs 200 

Where it exceeds Bs 200 but 
does not exceed Bs 300 


India (annas eight), Bengal, 
Madras, Punjab (annas twelve) 


India (rupees one), Bengal, Mad- 
ras, Punjab (Bupees one annas 
eight) 

India (rupees two), Bengal, Mad- 
ras, Punjab (lapees three) 

India (rupees three), Bombay 
(save as the City of Bombay, 
eight rupees, eight annas, and 
the cities of Ahmedabad, Poona 
and Karachi, six rupees eight 
annas), Bengal, Madias, Pun- 
jab (rupees four annas eight). 
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Sis 


Where it exceeds Es. 300' but 
does not exceed Es. 400 


Where it exceeds Es 400 but 
does not exceed Es. 500 


Where it exceeds Es. 500 but 
does not exceed Es. 600. 


Where it exceeds Es 600 but 
■ does not exceed Es. 700 


Where it exceeds Es. 700 but 
does not exceed Es. 800 


Where it exceeds Es. 800 but 
does not exceed Es. 900 


Where it exceeds Es 900 but 
does not exceed Es. 1,000. 


India (rupees fom), Bombay-{«flte 
as the city of Bombay, twelve 
rupees, and the cities of Ahme- 
dabad, Poona and Karachi, 
nine rupees), Bengal, Madras, 
Punjab (rupees six) 

India (rupees five), Bombay, 
save as the City of Bombsy, 
fifteen rupees, eight annas and 
the cities of Ahamedabad, Poona 
and Karachi eleven i upees eight 
annas), Bengal. Madias. Punjab 
(rupees seven, annas eight) 

India (i upees six), Bombay [save 
as the City of Bombay, nineteen 
rupees and the cities of Ahem* 
dabad, Poona and Karachi, four- 
teen Eupees), Bengal, Madras 
Punjab (rupees nine). 
India(rnpees seven), Bombay, (satie 
as to the city of Bombay, twenty 
two rupees eight annas and the 
cities of Ahmedabad, Poona and 
Karachi, sixteen lupees eight 
annas, Bengal, Madras, Punjab 
(rupees ten, annas eight) 

India (rupees eight), Bombay 
{save as to the citv ot Bombay 
twenty six i upees, and the cities 
of Ahmedabad, Poonaand Kara- 
chi, nineteen rupees), Bengal, 
Madars, Punjab (rupees twelve). 
India (rupees nine); Bombay (save 
as to the city of Bombay, twenty 
nine rupees eight annas, and to 
the cities of Ahmedabad.Poona, 
and Karachi, twenty cue rupees 
eightannas), Bengal, Madras, Pu- 
njab (thirteen Es , annas eight). 
India (lupees ten), Bombay (save 
as to the city of Bombay, thir- 
ty three rupees, aiidohe cities of 
Ahmedabad, Poona and Kara- 
chi, twentyfour rupees) Ben- 
gal, Madras, Punjab (i upees 
fifteen). 
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and for every Rs 500 oi part India (rupees five), Bombay (sa?)e 
thereof in excess of Ra 1,000 as to the city of Bombay, 

seventeen rupees eight annas, 
and to the cities of, Ahmdabad 
Xarachi and Poona, twelve 
lupees eight annas), Bengal, 
Madias Punjab (lupees seven, 
annas eight) 

Exemptions (1) Assignment of copyright by entry made 
under the Indian Copyright Act, 1847 (see now III of 1914) 
(2) Sanad of Jagir or other instrument conveying land 
granted to an individual by the Government otherwise than 
for a pecuniary consideration, in the Central Provinces, con- 
veyance by indorsement of rights secured by an instrument 
known as “Satta”- 

Smchaige In the case of instruments of sale, gift and 
mortgage with possession of immoveable property situated 
within the limits of the aty of Madras, a surcharge of IV 2 
per cent on the amount of consideration set forth in the 
instrument 

(xiv) Customs Bond 

(a) when the amount does India, the same duty as a 
not exceed Rs 1,000 Bond for such amount, Ben- 
gal, Madras, Punjab the same 
duty as a Bottomry Bond for 
such amount 

(b) in any other case India, (rupees five), Bombay, 

Bengal, Madras, Punjab (ru- 
pees ten) 

(xv) Debenture (whether a mortgage debenture or not), 

being a marketable security transferable) 

(a) By endorsement or by India (the same duty as for 
a separate instrument a Bond), Bengal, Madras, 
of transfer. Punjab (same duty as a Bo- 

ttomry Bond) 

(b) By delivery The same duty as a convey- 

ance 

Explanation The term “Debenture” includes any int- 
erest coupons attached thereto, but the amount of such 
coupems shall not be included in estimating the duty 

Exemption- A debenture issued by an incorporated 
company or other body corporate in terms of a registered 
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mortgage-deed, duly stamped in respect of the full amount 
of debentures to be issued thereunder, whereby the company 
or, body borrowing makes over, in whole or in part, their 
property to trustees for the benefit of the debenture holders, 
provided that the debentures so issued are expressed to be 
issued in terms of the said mortgage-deed. 

For renewal of any of the Foreshore securities issued 
by the Trustees of the Port of Bombay under the provisions 
of section 30 of the Bombay Port Trust Act, 1879 

(xvi) Delivery order in respect of goods , that is to say, 
any instrument entitling any person therein named, or his 
assignee or the holder thereof, to the delivery of any goods 
lying in any dock or post, or in any warehouse in which 
goods are stored or deposited on rent or hire, or upon any 
wharf, such instrument being signed by or on behalf of the 
owner of such goods upon the sale or transfer of the property 
therein, mhen such goods exceed in value twenty rupees 

Stamp Duty, one atma. 

(xvii) Gift, instrument of, not being a Settlement, or Will or 
Transfer. 

Stamp-Duty, The same duty as a conveyance, but in the 
case of the cities of Bombay, Ahmedabad, Poona and Kara- 
chi the same duty as is leviable on conveyance in those 
cities as explained above 

(xviii) Indemnity Bond. 

Stamp Duty: The same duty as a Security Bond. 

(xix) Leases, including an under-lease and any agreement to 
let or sub-let 

(a) Whereby undei such 
lease the rent is fixed and no 
premium is paid or delivered 

(i) Where the lease pur- India (the same duty as a Bond), 
ports to be for a term of less and Bengal, Madras, Punjab 
than one year (the same duty as a Bottomry 

Bond) for the whole amount 
payable or deliverable under 
such lease. 

(n) Where the lease pur- India (the same duty as a Bond) 
ports to be for a term of not less and -Bengal, Madras, Punjab 
than one year but not more than (the same duty as-a Bottomry 
three, years. Bondlfoi the amount or value 

, of the average annual rent 
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reserved hut in the case of 
Bengal and Madras in its 
application to a lease where 
it puvpoHs to he for a term of 
not less than one year and 
not more than five years 


(in) Where the lease pur- India (the same duty as for a 
ports to be for a term m excess conveyance for a consideration 
of three yearsi equal to the amount or value 

of the average annual rent 
reserved) , Bengal, Madras 
and Punjab (the same duty as 
for conveyance for a consider- 
ation equal to the amount of 
value of the average annual 
rent reserved for a term ex- 
ceeding five yeais but not ex- 
ceeding ten yeais, for a consi- 
deration equal to twice the 
amount or value of the average 
annual rent reserved for a 
term exceeding ten years but 
not exceedmg twenty years, 
for a consideiation equal to 
three times the amount or 
value of the average annual 
rent reserved for a term ex- 
ceeding twenty years but not 
exceeding thirty years, for a 
consideration equal to four 
times the amount or value of 
the average annual rent reser- 
ved for a term exceeding 
thirty years but not excee- 
ding one hundred years). 


(iv) Where the lease does 
not purport to be foi any defi- 
nite period. 


India (The same duty as for a 
conveyance for a considera- 
tion equal to the amount or 
value of the average annual 
rent which would be paid or 
delivered for the first ten 
years if the lease continued so 
long), Bengal, Madras Punjab 
(The same, duty as foi a con- 
veyance for a consideration 
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eqnal to three times the amo- 
unt or value of the average 
1 ent which would be paid or 
delivered for the first ten 
yeais if the lease continued 
so long ) 

(v) Where the lease pur- India (The same 'duty as for a 
ports to be in perpetuity conveyanoe'for a consideration 

equal to one fifth of the whole 
amount of rents which won d 
be paid or deliveied in rels- 
pect of the first fifty leais of 
the lease), Bengal and Punjab 
(the same dncy as for a c on- 
veyanoe, for a consideration 
equal in the case of a lease 
granted solely foi agricultuial 
purposes to one-tenth and in 
any other case to one-sixth of 
the whole amount of rents 
which would be paid or deli- 
vered 111 respect of the first 
fifty years of the lease ttl its 
application to a lease where 
it purports to be for a term 
exceeding one hundred years 
or in perpetuity. Madras (the 
same duty as for a considera- 
tion equal to one-sixth of the 
whole amount of rents which 
would be paid or delivered m 
respect ofthefiist fifty years 
of the lease in its application 
to a lease where it purports 
to be for a term exceeding 
one hundred years orinper- 
-petuify. ' ~ 

(b) where the lease is granted for a fine or'preiniuni 
or fot money advanced and where no rent is reserved. 

Stamp Duty ''The^same duty as for a conveyance for a 
coMideration equal to the amount or value of such fine or 
preirimih or advance as set forth in the lease. 

' '(c)' where the -lease is granted for a fine or premium or 
for money advanced m addition to rent reserved. 
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Stamp duty India (the same duty-as for a conveyance 
for a consideration equal to the amount or value of such 
fine or premium or advance as set forth in the lease, m addi- 
tion to the duty which would have been payable on such 
lease, if no fine or premium or advance had been paid or 
delivered Proi/idecJ that, in any case when an agreement to 
lease is ttamped with ad valorem stamp required for a lease, 
in pursuance of such agreement is subsequently executed, 
the duty on such lease shall not exceed eight annas), Ben- 
gal Madras, Punjab, the same duty as for a conveyance, for 
a consideration equal to the amount or value of such fine or 
premium or advance as set forth in the lease, in addition to 
the duty which would have been payable on such lease, if no 
fine or premium or advance had been paid or delivered 
Piovtded that, in any case when an agreement to lease is 
stamped with the ad valorem stamp required for a lease, and 
a lease in pursuance of such agreement is subsequently exe- 
cuted, the duty on such lease shall not exceed twelve annas 

Explanation (Bengal, Madras, Punjab)— when a lessee 
undertakes to pay any recurring charge, such as Government 
revenue, the landlord's share of cesses or the owner’s share 
of municipal rates or taxes which is by law recoverable from 
the lessor, the amount so agreed to be paid by the lessee 
shall be deemed to be part of the rent 

Exemptions 

(a) Lease executed in the case of a cultivator and for 
the purposes of cultivation including a lease of trees for the 
production of food or drink, without the payment or delivery 
of any fine or premium, when a definite term is expressed 
and such term does not exceed one year or when the aver- 
age annual lent reserved does not exceed one hundred rup- 
ees 

In this exemption a lease for the purposes of culti- 
vation shall include a lease of land for cultivation together 
with an homestead or tanks 

(xx) Letter of allotment of shares in any company or 
proposed company, or in respect of any loan to be raised by 
any company or proposed company 

Stamp Duty . two annas. _ 

(xxi) Letter of credit . two annas 

, (xxii) Memorandum of Association of a company 

(a) if accompained by articles of association 

Stamp Duty India (rupees fifteen), -Bombay, Madras 
Punjab (rupees thirty) ^ ’ 
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(b) if not so accompanied 

Stamp Duty : India ( rupees forty); Bombay, Madras, Punjab 

(eighty rupees) 

Exemption Memorandum of any association not for- 
med for profit and registered under section 26 of the Indian 
Companies Act, 1882 (now of 1913) 

(xiii) Mortgage deed, not being an “Agreement relating to 
Deposit of Title-deeds, Power or Pledge." 

(a) when possession of the property or any part of 
the property comprised in such deed is given by the mort- 
gagor or agreed to be given. 

Stamp Duty. India (the same duty as for a convey- 
ance for a consideration equal to the amount secured by such 
deed(with special duty for the cities of Bombay, Ahmeda- 
bad, Poona and Karachi according to the duty on conveyance 
prescribed for these cities). 

(b) when possession is not given or agreed to be given 
as aforesaid. 

Explanatibn. A Mortgagor who gives to the mortgagee 
a power-of-attorney to collect rents or a lease of the property 
mortgaged or part thereof is deemed to give possession for 
the purpose of fixing duty) 

Stamp Duty . India (the same duty as fora Bond), Madras 
(the same duty as for a Bottomry Bond) for the amount 
secured by such deed, 

(c) when a collateral or auxiliary or additional or subs- 
tituted security, or by way of further assurance for the 
above mentioned purpose where the principal or primary secu- 
rity is duly stamped. 

for every sum secured not ex- India (annas eight), Bombay (one 
oeedmg Es 1,000 rupee), Bengal, Madras, Punjab 

(Annas twelve) 

and for every Es. 1,000 or part India (annas eight) , Bombay 
thereof secured in excess of (lupee one) , Bengal, Madras, 
Es. 1,000 Punjab (Annas twelve) 

Exemption: (1) Instrument executed by persons taking 
advances under the Land Improvement Loans Act, 1883, or 
the Agriculturists’ Loans Act, 1884 or by their sureties as 
securities for the repayment of such advances 

(2) Letter of hypothecation accompanying a bill of exchange. 

Eemissiom (In the Punjab and N.W.F.P. and in the 
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U.P ) on mortgage-deed executed afresh m lieu 
mortgage-deed for the purpose of giving effect ^o the P 
ions of S 9 (2) of the Punjab Ahcnation of Land Act, ana oi 
S 9 (2) or S 17 ot the Bundelkhand Alienation of Land 
1903— so much of the duty as is not in excess of tb 
already paid in respect of the previous mortgage-deed 

Beduciwn on a mortgage-deed being a 
auxiliary or additional security or being by way ot 
assurance —in the UP and the Province of 
the principal or primary secunty is duly 
in which the sum secured is in excess of Ks 2U,Uuu ~ 
reduced to the amount of duty which would ha chMg 
under (c) above if the sum secured were Rs ; 

reduced to Rs 20 in Presidency of 

Presidency of Madras or in the Province of the Pun^b 
Rs 10 in the Presidency of Bengal, the C P and the Fro - 

ces of Bihar and Orissa, provided that the duty paid , 

principal or primary security exceeds the amount spe 
for that presidency or province 


(xxiv) Notarical Act, that is to say, 
endorsement, note, attestation, certificate or entry not o e 
a protest, made or signed by a Notary Public in the exe 
tion of the duties of his office, or by any other person law- 
fully acting as a Notary Public 

Stamp Duty India (one rupee), Bombay, Bengal, Pun 
jab (rupees two), Madras (rupee one annas eight) 

(xxv) Note of Memorandum sent by a Broker or 
Agent to his principal intimating the purebsse or sale on 
account of such principal 

(a) of any goods exceeding in value twenty rupees 
Stamp Duty India (two annas), Bombay (four annas), 

Bengal, Madras, Punjab (three annas) 

(b) of any stock ot marketable security exceeding in 
value twenty rupees. 

Stamp Duty India (subject to a maximum of ten rupees 
one anna for every Rs. 10,000 or part thereof or the value of 
the stock or security); Bengal, Madras, Punjab (subject to a 
maximum of rupees fifteen, two annas for every Rs !W,00u 
or part thereof of the value of the stock or security), Bom- 
bay (subject to a maximum of Rs 20. two annas for every Rs 
5,000 or part thereof of the value of the stock or secunty 
not being Government security; in respect of a Government 
security — subject to a maximum of Rs 20, two annas for 
every Rs 10, 000 or part thereof of the value of the secunty 
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(xxvi) Partnership 

(A) Instrument of.— 

(a) where the capital of the partnership does not 
exceed Rs. 500 

Stamp Dufy India (rupees two annas eight), Bombay, 
rJengal, Madras (rupees five) 

(b) in any other case. 

Stamp Duty India (rupees ten), Bombay, Madras 
(rupees twenty). 

(B) Dissolution of— 

Stamp Duty India ( five lupees ), Bombay, Bengal, 
Madras (ten rupees). 

(xxvii) Policy of Insurance. 

A —Sea Insurance 

(1) for or upon a voyage— 

(i) where the premium oi consideration does not ex- 
ceed the rate of two annas or one-eighth per centum of the 
amount insured by the policy. 

Stamp Duty If drawn singly (one anna), if drawn m 
duplicate for each part (half an anna) 

, in any other case, m respect of eveiy full sum of 
one thousand five hundred rupees and also any fractional 
part of one thousand five hundred rupees insured by the 


Stamp Duty ; If drawn singly (one anna) if drawn in 
duplicate for each part (half an anna.) 

(2) for time. 

On) m respect of every full sura of one thousand ru- 
pees and also any fractional part of one thousand rupees 
insured by policy- - 

where their insurance shall be made for any time not 
exceeding six months 

rlnni,,. t^uty . If drawH signly two annas), if drawn in 

duplicate for each part (one anna). 

where the insurance shall be made fot any time ex- 
ceeding six months and not exceeding twelve months 

Stamp duty If drawn singly (four annas), if drawn in 
duplicate from each part (two annas ) 

. , Insurance and other classes of Insurance, not 

elsewhere included in this article, ' covering goods, merchan- 
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disc, personal effects, crops and other property against loss or 
damage- 

(1) in respect of an original policy- 

(1) when the sum insured does not exceed Rs 5,000 , 

Stamp-Duty . (eight annas). ; 

(ii) in any other case 

Stamp-Duty (one rupee). 

(2) in respect of each receipt for any payment of a 
premium or any renewal of an original policy. 

Stamp-Duty (one half of the duty payable in respect 
of the onginal policy in addition tb the amount, if any, char- 
geable under ‘Receipt’ 

C-Accident and Sickness Insurance- 

fa) against railway accident, valid for a single journey 

only , 

Stamp-Duty (One anna) 

Exemption When issued to a passenger travelling by 
the intermediate or the third calass in any railway 

(b) in any other case— for the maximum amount which 
may become payable in the case of any single accident or 
sickness where such amount does not exceed Rs 1,000 and 
also where such amount exceeds Rs 1,000 for every Rs 1,000 
or part thereof 

Stamp-Duty (Two annas) Provided that in case of a 
policy of insurance against death by accident when the 
annual premium payable does not exceed Rs 2-8-0 per Rs 
1,000 the duty of such instrument shall be one anna for every 
Rs 1,000 or part thereof of the maximum amount which may 
become payable under it 

C-Insurancc by way of indemnity against habihty to 
pay damage on account of accidents to workmen employed 
by or under the insurer or agaitist liability to pay compensa- 
tion under the Workmen's Compensation Act, 1923, for every 
Rs 100 or part thereof payable as premium 

Stamp-Duty one anna 

D-Life Insurance or other Insurance not specifically 
provided for, except such a Re-Insurance as is described in E 
below- 

(i) for every sUm' insured not exceeding Rs 250 , 

Stamp-Duty If draw;n singly (two annas) , if drawn m 
duplicate, for each part (one anna) 
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(ii) for every sum insured exceeding Rs. 250 but not 
exceeding Rs, 500. 

Stamp-Duty : If drawn singly (four annas); if drawn in 
duplicate, for each part (two annas), 

(ni) for every sum exceeding Rs. 500 but not excee- 
ding Rs. 1,000 and also for every Rs 1,000 or part thereof in 
excess of Rs. 1,000. 

Stamp-Duty. If drawn singly (six annas): If drawn in 
duplicate, for each part (three annas). 

Exemption- policies of life insurance granted by the 
Director-General of Post Offices in accordance with rules for 
postal Life Insurance issued under the authority of the 
Governor- General in Council. 

Re- Insurance Company, which has granted a pobey 
of the nature specified in Division A or Division B above 
with another company by way of indemnity or guarantee 
against the payment on the original insurance of a certain 
part of the sum insured thereby. 

Stamp-Duiy-. (one-quarter of the duty payable in res- 
pect of the original insurance but not less than one anna or 
more than one rupee) 

Qsneral exemption ; Letter of cover or engagement to 
issue a pobey of insurance, provided that, unless such letter or 
engagement bears the stamp prescribed by this Act for such 
pobey, nothing shall be claimable thereunder, nor shall it be 
available for any purposes, except to compel the delivery of 
the policy therein mentioned 

(xxviii) Power-of“Attorney , not being a proxy 

(a) When executed for the sole purpose of procuring 
the registration of one or more documents in relation to a 
single transaction or for admitting execution of one or more 
of such documents; 

Stamp-Duty ; India (eight annas) ; Bombay, Punjab 
(rupee one) ; Bengal, Madras (annas twelve). 

(b) when requited in suits or proceedings under the 
Presidency Small Cause Courts Act, 1882, 

Stamp-Duty ; India (eight annas) , Bombay, Bengal, 
Punjab (one rupee); Madras (twelve annas), 

^ (c) when authorizing one person or more to act in 

a single transaction other than the case mentioned in clause 
(a) 

Stamp-Duty ■ India (one rupee) ; Bombay, Punjab (two 



STAMPS 


529 


rupees) , Bengal, Madras (rupee one and annas eight ). 

(d) When authorizing notmore than five persons to 
act jointly and severally in more than one transaction or 
generally. 

Slump- Dufy India (five rupees) , Bombay, Punjab 
(rupees ten), Bengal, Madras (rupees seven, eight annas), 

(e) When authorizing more than five but not more 
than ten persons to act jointly and severally in more than 
one transaction or generally 

Slamp-Duiy , India (rupees ten) , Bombay Punjab (ru- 
pees twenty), Bengal, Madras (rupees fifteen) 

(f ) When given for consideration and authorising the 
attorney to sell any immoveable property • 

Stamp-Duty: (The same duty as for a conveyance for 
the amount of the consideration) 

(g) in any other case 

’itamp-Duiy. India (rupee one for each person authori- 
zed), Bombay, Punjab (rupees two for each person authori- 
zed), Bengal, Madras (rupee one annas eight for each person 
authorized) 

N B The term “Registration”includes every operation 
incidental to registration under the Indian Registration Act, 
1908 

Explanation for the above purpose more persons than 
one when belonging to the same firm shall be deemed to be 
one person 

Remissions (I) on a written authonty executed under 
Rule I, Order xxviii of the C P C by an officer actually ser- 
ving the Government in a military capacity authorizing any 
person to sue or defend in his stead in a Civil Court (2) in 
respect of letters of authority or power of attorney executed 
for the sole purpose of authorizing one or more of the joint 
holders of a Government security to give on behalf of the 
other or'others of them, or any one or more of them a dis- 
charge for interest payable on such security or on any ren- 
ewed security issued in lieu thereof power-of-attorney fur- 
nished to a relative, servant or defendant under theDekkhan 
Agriculturists’ relief Act, 1879 

(xxix) Promissory Note 

(a) when payable on demand- 

(i) when the amount or value docs not exceed Rs 250, 

Stamp-Duty (one anna). 
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of land assessed to Government revenue or (in the presi- 
dencies of Fort St George and Bombay) of Inam Lands, 

(4) for pay or allowance by non-commissioned or 
petty officers, sailors or airmen of His Majesty’s Military or 
Air Forces when serving in such capacity, or by mounted 
pohee constables, 

(5) given by holders of family certificates incases where 
the person from whose pay or allownces the sum comprised 
in the receipt has been assigned is a non-commissioned or 
petty officer, soldier, sailor or airman of any of the said 
forces and serving m such capacity, 

(6) for persons or allowances by persons receiving 
such pensions or allowances in respect of their service as 
such non-commissioned or petty officers, soldiers, sailors or 
airmen and not serving the Government in any other 
capacity, 

(7) given by a headman or lambardar for land revenue 
or taxes collected by him, 

(8) given for money or securities for money deposited 
in the hands of any banker, to be accounted for 

Provided that the same is not expressed to be received, 
of, or by the hands of, any other than the person to whom 
the same is to be accounted for 

Provided also that this exemption shall not extend to 
a receipt or acknowledgment for any sum paid or deposited 
for or upon a letter of allotment of a share, or in respect of 
a call upon any scrip or share of, or in, any incorporated 
company or other body corporate or such proposed or ^tend- 
ed company or body or in respect of a debenture being a 
marketable security 

Bemistion^ Stamp-duty has been remitted on the 
following 

(1) Receipt given by, or on behalf of, a depositor in 
a Post Office Savings Bank for sum of money withdrawn 
from any such Bank. (2) Receipt endorsed by the payee 
on a postal money order or given by the Payee to the Post 
Office for a sum paid to him in adjustment of a short or 
wrong payment of such an order (3) Receipt endorsed by 
the holder of a Post Office Cash Certificate at the time of 
Its discharge (4) Receipt or bill of lading issued by a Rail- 
way Company or Administration or an Inland Steamer 
Company for the fare for the conveyance of passengers or 
goods, or both, or animals or for any charges incidental to 
the conveyance thereof or given to such company or Admi- 
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nistration or Inland Steamer Company for the refund of 
an overcharge made in respect of such fare or charges (5) 
Receipt given by a Railway Company or Administration or 
an Inland Steamer Company for money received by it from 
another Railway Company or Administration or Inland 
Steamer Company or from a Tramway Company or other 
Carrying Company on account of its shaie of fares or 
freight for the conveyance in through traflac of passengers 
or goods, or of animals (6) Receipt or bill of lading issued 
by the Commercial Canying Company, Ltd , for the fare for 
the conveyance of passengers or goods or both or receipt 
given by the said Company for the refund of an overcharge 
made in respect of such share, (7) Receipt given for inter- 
est paid in British India on securities of the Mysore 
Darbar (8) Receipt given for interest on Government of 
India Promissory Notes (9) Receipt given by a person, for 
advances exceeding Rs. 20 received by him from Govern- 
ment under the Agriculturists’ Loan Act, 1884. 

(xxxii) Security-Bond or Mortgage-Deed, executed by 
way of security for the due execution of an office, or to acco- 
unt for money or other property received by virtue thereof or 
executed by a surety to secure the due performance of a 
contract, - 

(a) Where the amount secured does not exceed Rs. 

1 , 000 . 

Stamp.DvIy ; India (the same duty as for a Bond for the 
amount secured), Madras, Punjab (the same duty as for a 
Bottomry Bond for the amount secured) 

(b) in any other case 

Stamp-Diify India (five rupees) ; Bombay (ten rupees) 
Madras, Punjab (seven rupees eight annas) 

Exemption • Bond or other instrument when executed- 

(a) by headmen nominated under rules framed in 
accordance with the Bengal Irrigation Act, 1876, Section 99, 
for the due performance or their duties under that Act, 

(b) by any person for the purpose of guaranteeing that 
the local income derived from private subscriptions to a char- 
itable dispensary or hospital or any other object of public 
utility shall not be less than a specified sum per mensem. 

(c) under No 3-A of the rules made by the Governor 
of Bombay in Council under Section 70 of the Bombay Irriga- 
tion Act, 1879, 

(d) executed by person taking advances under the 
Land Improvement Loans Act, 1883, or the Agriculturists’ 
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Loans Act, 1884, or by their sureties, as security for the re- 
payment of such advances, 

(e) executed by officers of Government or their sure- 
ties to secure the due execution of an office or the due acco- 
unting for money or other property received by virtue there- 
of 

(xxxiv) Share Warrants to bearer issued under Indian 
Companies Act 

Siatfip-Du'y , (One and a half times the duty payable 
on a conveyance, for a consideration equal to the nominal 
amount of the share specihed in the warrants) 

Excmptvini * Share warrant when issued by a company 
in pursuance of the Indian Companies Act to have effect only 
upon payment as composition for that duty, to the Collector 
of Stamp-Revenue, of- 

(a) one and a half per centum of the whole subsen- 
bed capital of the comany, or (b) if any Company has paid 
the said duty or composition in full subsequently issues an 
addition to its subscribed capital one and a half per centum 
of the additional capital so issued 

(xxxv) Transfer (whether with or without considera- 
tion)— 

(a) of shares in an incorpoiated company or other 
body corporate, 

Stnmp Dutii (one half of the duty payable on a conve- 
yance, for a consideration equal to the value of the share), 

(b) of debenture, being marketable securities, whe- 
ther the debenture is liable to duty or not 

Slamp-Ditly , (one-half or the duty payable on a con- 
veyance for a consideration equal to the face amount of the 
debenture), 

(c) of any interest secured by a bond, mortgage-deed 
or policy of insurance - 

(i) if the duty on such bond, mortgage-deed or policy 
does not exceed five rupees, 

Stamp-Duty (the Duty with which such bond, mort- 
gage-deed or policy of insurance is chargeable. 

(ii) in any other case 

Stamp-Duty India (five rupeesl, Bombay {ten rupees), 
Mpdras, Punjab (seven rupees eight annas) 
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■ -{d) of any property under the Administrator General’s 
Act, 1913. S.31 

Siamp-Diaa. India (ten rupees): Bengal, Madras, Punjab 
(fifteen rupees), but in its application to the Administration 
General’s Act, 1913, S 25, 

(e) of any trust property without consideration from 
one- trustee to another trustee or from a trustee to a benefi- 
aary. 

Slamp-Diiiy India (five rupees or such smaller amount 
as may de chargeable under clauses (a) to (c) above), Bengal 
(seven rupees eight annas or such smaller amount as may be 
chargeable under clauses (a) to (c) above'. 

Exemptions' Transfers by endorsement" 

(a) of a biU of exchange, chegue or promissory note: 

(b) of a bill of lading, dehvery order, warrant for goods 
or-other mercantile documents of title to goods, 

(c) of a policy of insurance. 

( d) of securities of the Government of India 

Semtssion 

(1) Stamp-Duty chargeable on transfers to Govern- 
ment of shares of tha Reserve Bank of India under clause 
(ii) of S 4 of the Reserve Bank of India Act, 1934, has been 
remitted prospectively and retrospectively. 

(2) Stamp-duty has been remitted on the following 

(a) transfer by endorsement of a mortgage of rates 
and taxes authorized by any Act for the time in force in 
British India, 

(b) deed evidencing transfer of any debenture floated 
by the Central Land Mortgage Bank Madras. 

(c) Instrument of transfer of Government Stock regi- 
stered in the book debt account, 

(d) Instrument of transfer shares registered in a bra- 
nch register in the United Kingdom under the provision of 
India (Companies Act, which has paid the stamp-duty leviable 
thereon in accordance with the law for the time being m 
force in the United Kingdom. 

(xxxv) Trust 

A — Declaration of— of, or concemmg, any property 
when made by any writmg not being a will, 

' “ ' Stamp Duly ' India (the same as for a Bond for a sum 
equal to the amount or value of the property concerned as 




CHAPTER XIV 

ARBITRATION 

Arbitration Agreement. 

An “arbitration agreement” is defined as a writ- 
ten agreement to submit present or future differences 
to arbitration, whether an arbitrator is named therein 
or not. The person appointed to adjudicate upon the 
difference is called an Arbitrator. Where two arbitra- 
tors are appointed and the agreement provides that in 
the event of their disagreement, the matter in dispute 
shall be referred to the decision of a third person, such 
third person is called an Umpire. The decision of the 
arbitrator or arbitrators is called an award. 

What matters can be referred to arbitration 

Generally speaking, all matters, which can be 
made the subject of a contract can be referred to arbi- 
tration Thus, purely criminal matters cannot be 
submitted to arbitration; but any civil difference or 
civil right) for which a criminal prosecution is also 
instituted, may be referred to arbitration so far as the 
civil side of the question is concerned A divorce suit 
cannot be submitted to arbitration, as in such cases 
the jurisdiction of the matrimonial court is exclusive, 
but the terms of separation may be submitted to 
arbitration. 

Modes of reference. 

A reference (or submission as it is called) to 
arbitration may be made in one of the three ways: 

(1) By agreement between the parties without 
the intervention of the court, or 

(2) Through the intervention of the court; or 

(3) By the operation of statutes. 
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Arbitration without intervention of court 

The parties may by a written “arbitration agree- 
ment” agree to refer a matter of difference to arbitra- 
tion, without the intervention of the court In every 
such agreement the following terms are implied unless 
the parties provide otherwise : 

1 Unless otherwise expressly provided, the 
reference shall be to a sole arbitrator 

2 If the reference is to an even number of 
arbitrators, the arbitrators shall appoint an umpire not 
later than one month from the latest date of their 
respective appointments 

3. The arbitrators shall make their award 
within four months after entering on the reference 
or after having been called upon to act by notice in 
writing from any party to the arbitration agreement 
or within such extended time as the Court may allow, 

4. If the arbitrators have allowed their time 
to expire without making an award or have delivered 
to any party to the arbitration agreement or to the 
umpire a notice in writing stating that they cannot 
agree, the umpire shall forthwith enter on the re- 
ference in lieu of the arbitrators 

5. The umpire shall make his award within 
two months of entering on the reference or within 
such extended time as the Court may allow. 

6 The parties to the reference and all persons 
claiming under them shall, subject to the provisions 
of any law for the time being in force, submit to be 
examined by the arbitrators or umpire on oath or 
affirmation in relation to the matters in tliffor e nce 
and shall, subject as aforesaid, produce before the 
arbitrators or umpire all books, deeds, papers, accounts 
wntings, and documents, within their possession or 
power respectively, which may be required or called 
for, and do all other things which, during the pro- 
ceedings on the reference, the arbitrators or umpire 
may require. 



6^3 


iRBITRATIOtt 


7. The award shall be final and binding bn -the 
parties and on persons claiming under them respec- 
tively. 

8. The costs of the reference and award shall 
be in the discretion of the arbitrators or umpire who 
may direct to, and by whom, and in what manner, 
such costs or any part thereof shall be paid, and may 
tax or settle the amount of costs to be so paid or any 
part thereof and may award costs to be paid as bet- 
ween legal practitioner and client 

Appointment of Arbitrators . The parties to an 
arbitration agreement may provide that the arbitrator 
or arbitrators will be appointed by consent of the 
parties. In such a case the parties appoint the arbit- 
rator or arbitrators. But if the parties do not, after 
differences have arisen, agree to the appointment, or 
if any appointed arbitrator or umpire neglects or 
refuses to act, or is incapable of acting, or dies, and the 
parties do not supply the vacancy, or if the parties 
or arbitratois are required to appoint an umpire and 
do not appoint him, any party may serve the other 
party with a written notice to concur in the appoint- 
ments or in supplying the vacancy. If appointment 
IS not made within fifteen days after the service of 
the said notice the court may on the application of 
the party who gave the notice and after giving the 
other parties an opportunity of being heard, appoint 
an arbitrator or arbitrators or an umpire, as the case 
may be, who shall have power to act m the reference 
and to make an award. 

The parties to an arbitration agreement may 
agree that any reference thereunder shall be to an 
arbitrator or arbitrators to be appointed by a person 
designated in the agreement either by name or as the 
holder for the time being of any office or appoint- 
ment. . .. 

Powers of arbitrator or umpire : The 'arbitra- 
tors or umpire shall, unless a different intention is 
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expressed in the agreement, have power to - ('a) admi- 
nister oath to the parties and witnesses appearing, 
(b) state a special case for the opinion of the court 
on any question of law involved, or state the award, 
wholly or in part, in the form of a special case of such 
question for the opinion of the court, (c) make the 
award conditional or in the alternative, (d) correct 
in an award any clerical mistake or error arising from 
any accidental slip or omission, (e) administer to any 
party to the arbitration such interrogatories as may, 
in the opinion of the arbitrators or umpire, be 
necessary 

Stgnvtig and fihng of the award : When the 
arbitrators or umpire have made their award, they 
have to sign it and give notice in writing to the parti- 
es of the making and signing thereof and of the 
amount of fees and charges payable in respect of the 
arbitration and award The arbitrators must also file 
the award or a signed copy of it to the court, at the 
request of any party to the arbitration or at the ins- 
tance of the court, together with all the depositions 
and documents which may have been taken or proved 
before them, upon the payment of all fees and charges 
due in respect of the arbitration and award and of the 
costs and charges of filing the award 

Power of Court to modify, remit, set aside or con- 
firm the award 

The Court may modify or correct an award In 
the case of modification the court interferes where it 
appears that a part of the award is upon a matter not 
referred to arbitration and such part can be separated 
from the other part and does not affect the decision 
on the matter referred to. Another case where 
the court modifies is where the award is imperfect 
in form, or contains any obvious error which can be 
amended without affecting such decision The third 
case IS where there is clerical error or mistake arising 
from an accidental slip or omission. 
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The Court may remit an award, that is, send 
back the award or any matter referred to arbitration 
to the arbitrators or umpire for reconsideration upon 
such terms as it thinks fit. An award may be remit- 
ted where it has left undermined any of the matters 
referred to arbitration and such matter cannot be 
separated without affecting the determination of the 
matters referred The other case for remitting an 
award arises where the award is so indefinite as to be 
incapable of execution, or where an objection to the 
legality of the award is apparent upon the face of it 

When the Court remits an award under these 
circumstances the court shall fix the time within 
which the arbitrator or umpire shall submit his deci- 
sion to the court, subject of course, to the extension 
of the time so fixed by a subsequent order of the 
court. Where an award is remitted and the arbitrator 
or umpire fails to reconsider it and submit his decision 
within the time fixed, it shall become void 

An award may be set aside on the grounds; (a) 
that an arbitrator or umpire has misconducted himself 
or the proceedings, (b) that an award has been made 
after the issue of an order by the court superseding 
the arbitration or after arbitration proceedings have 
become invalid; (c) that an award has been improperly 
procured or is otherwise invalid. 

Judgment in terms of award . Where the 
.Court sees no cause to remit or set aside the award 
or any of the matters referred to arbitration, the court 
shall, after the time for making an application to set 
aside the award has expired, or such application having 
been made, has been refused, proceed to pronounce 
judgment according to the award. On the judgment so 
pronounced a decree shall follow, and no appeal shall 
he from such decree, except on the ground that it is 
in excess of, or not otherwise in accordance with, the 
award The court may, however, pass interim orders 
at any time after the filing of the award whether 
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notice of the filing has been served or not, on being 
satisfied by affidavit or otherwise, that the party has 
taken or is about to take steps to defeat, delay or 
obstruct the execution of any decree that may be pass- 
ed upon the award, or that speedy execution of the 
award is just and necessaiy The person on whom 
such interim orders have been passed may, of course, 
show cause against such orders and the Court may, 
on hearing him, pass such furthei orders as it deems 
necessary and just Where the awrd is set aside or 
become void the court may by order supersede the 
reference dnd shall thereupon order that the arbitra- 
tion agreement shall cease to have effect with respect 
to the difference referred 

Interim award and Extension of time It is to 
be observed that the arbitrators or umpire may make 
an interim award, unless the agreement otherwise 
provides The same rules of law prevail under an 
interim award as under a final award 

Where a time for the making of an award is 
fixed the Court may, if it thinks fit, before or after the 
expiry of the said time, and whether or not the award 
has been made, extend fiom time to time the time for 
making the award. Any provision in an arbitration 
agreement whereby the arbitrators or umpire may, 
except with the consent of all the parties to the agree- 
ment, enlarge the time for making the award, shall 
be void and of no effect 

Removal of arbitrators It is also to be notic- 
ed that arbitrators cannot be removed except with the 
leave of the court, unless the parties had reserved the 
right of revolang the authority of the arbitrators 
The court may, on the application of any party to a 
reference, remove an arbitrator or umpire who fails to 
use all reasonable dispatch in entering on and proceed- 
ing with the reference and making an award, or who 
has misconducted himself or the proceedings 

Where the authority of an arbitrator or arbit- 
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rators or an umpire is revoked by leave of the court, 
or where the court removes an umpire who has enter- 
ed on the reference, or a sole arbitrator or all the 
arbitrators, the court may, on the application of any 
party to the arbitration agreement, either - 

(a) appoint a person to act as sole arbitrator 
in the place of the person or persons displaced; or 

(b) order that the arbitration agreement shall 
cease to have effect with respect to the difference 
referred. 

Effect of submission or reference to arbitration : 
When any person enters into an agreement with an- 
other to refer all disputes between them either existing 
or future, to arbitration, he cannot institute any suit 
in a court of law relating to those disputes; otherwise 
the very purpose of arbitration will be frustrated. 

If he institutes any such proceedings against 
the other party, the latter can apply to the court 
before which the proceedings are pending to stay 
the proceedings and the court will grant an order 
staying such suit or proceeding, provided the follow- 
ing conditions are satisfied : 

(1) That the suit or proceeding is in respect 
of the matter agreed to be referred to arbitration. If 
the subject-matter of the suit falls outside the scope 
of the submission the court will not stay the suit. If 
however, the suit relates to matters which are partly 
within the submission and partly not covered by the 
submission, it depends on the discretion of the court 
to grant a stay order or not. 

(2) That the applicant was and still remains 
ready and willing to do all things necessary for the 
proper conduct of the arbitration. 

(3) That there is no sufficient reason why the 
matter should not be referred m accordance with the 
arbitration agreement, 

(4) That the party instituting the suit was 
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not induced to enter the arbitration agreement by 
fraud. 

(5) That the party asking for the stay order 
has not filed a written statement by way of defence 
in the suitsought to be stayed, or taken any other 
steps in the proceedings The following have been 
held to be steps in the proceedings which debar a 
defendant to a suit from procuring a stay order on the 
strength of an arbitration agreement (a) An appli- 
cation for stay of suit coupled with an order for 
security from the plaintiff, (b) an application for 
further time to file the written statement; (c) an 
application for leave to administer interrogatories, i e 
questions to the other party, (d) submitting to the 
jurisdiction of the court 

If the court is satisfied that the matter should 
be decided by arbitration, it stays the suit or proceed- 
ing It does not dismiss the suit, for in case the 
award is remitted or set aside the stayed suit can be 
heard without the necessity of instituting it all over 
again 

Arbitration through intervention of court. 

Two cases arise. (1) where there is no suit 
pending, (2) where there is a suit. 

(1) Where parties have entered mto an arbit- 
ration agreement before the institution of any suit 
with respect to the subject-matter of the agreement 
and a difference has arisen to which the agreement 
applies, they may, instead of proceeding as in the case 
of a reference out of court, apply to the court having 
jurisdiction in the matter, that the agreement be filed. 
The application has to be in wnting and the court, after 
giving notice to all the parties, may order the agree- 
ment to be filed after hearing them and shall make 
an order of reference to the arbitrator or arbitrators 
appointed by ‘ the parties either in the agreement or 
otherwise, or where the parties cannot agree upon an 
arbitrator, to an arbitrator appointed by the court. 
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The proceedings will then be as before. 

Where there is a difference or dispute as to the 
arbitrator’s remuneration or costs, or where any arbit- 
rator refuses to deliver the award except on payment 
of the fees demanded by him, the court may, on appli- 
cation of the parties, order the delivery of the award 
on payment of the fee demanded by the arbitrator to 
the court and thereafter may order what sum, if any, 
out of the said amount should be paid to the arbitrator 
or umpire, which to the court seems reasonable. 

(2) After the parties have filed a suit in a 
civil court in connection with any difference between 
them, they may, before judgment is pronounced, apply 
in writing to the court for an order of reference in 
which case the arbitrator shall be appointed in such 
a manner as may be agreed upon between the parties 
The court by order may refer to the arbitrator the 
matter in reference and shall in the order specify such 
terms which the court thinks reasonable for the mak- 
ing of the award. Once the matter is referred to 
arbitration the Court shall not deal with such matter, 
except as allowed by the Arbitration Act, 1940. 
Where some of the parties to the suit wish to refer 
the matter to arbitration and the others do not, the 
court may, provided the matter in which the parties 
are interested can be separated from the subj'ect- 
matter of the suit, refer it to arbitration. But the suit 
shall continue so far as it relates to the parties who 
have not joined in the said application and to matters 
not contained in the said reference as if no such 
application has been made, and an award made in pur- 
suance of such a reference shall be binding only on 
the parties who have joined in the application 
Statutory arbitration. 

Arbitration is enjoined by certain statutes. 
For instance, the Co-operative Societies Act lays 
down that certian disputes between a member and 
a Co-operatjve Society must be settled by arbitration 
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Insolvency law. 

When a person gets so encumbered that his 
debts far exceed his assets, it is to the interest of the 
state that all his creditors get paid proportionately out 
of his assets and that he be allowed to get a fresh 
start in life. In such a case, therefore, the Law of 
Insolvency allows the person to be adjudged an insol- 
vent, the effect of which is, briefly, to relieve him of 
all liabilities and to distribute his assets most equita- 
bly for the benefit of the creditors. 

The Insolvency Law in India is covered by two 
Acts, viz (1) the Presidency Towns Insolvency Act of 
1909^ and (2) the Provincial Insolvency Act of 1920. 

PRESIDENCY TOWNS INSOLVENCY ACT, 

Who cein be made an insolvent 

Any person of full age and sound mind may be 
declared an insolvent under the circumstances explai- 
ned below. 

Minor. All agreements by a minor excepting 
agreements relating to the purchase and sale of neces- 
saries and those for the benefit of the minors, are 
absolutely void. Even in the case of necessaries the 
minor incurs no personal Kability Further a minor 
cannot even ratify agreements executed during his 
attainment of majority. A minor therefore cannot be 
adjudged an insolvent, and if a minor is adjudged an 
insolvent, the adjudication must be annulled. 
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As already observed, a minor cannot become a 
partner but he may be admitted to the benefits of a 
partnership, in which case his share in a partnership 
assets IS liable for the debts of the firm Where a 
firm consists of adult and minor partners, only the 
adult partners can be adjudged insolvent and not the 
minor partners If in the insolvency petition order of 
adjudication is sought against the firm itself, it will 
not be made against the firm, but it will be made agai- 
nst the partners of the firm other than the minor par- 
tners In any case, on the making of the order of 
adjudication, all the properties and assets of the firm 
including the minor’s share will vest in the official 
Assignee or the Receiver 

Mamed, Woman A married woman may be 
adjudged insolvent in connection with her contract 
binding her separate estates, because marriage does not 
qualify either a Hindu, Mohammadan, Parsi, European, 
or of any other religion, from entering into a contract 

Lunatic A lunatic cannot commit an act of 
insolvency which involves intent such as a transfer of 
his property with the intent to defeat his creditors, or 
departure from his dwelling house, with similar intent 
But a lunatic can be adjudged insolvent on a debt 
contracted or an act of insolvency committed prior to 
lunacy A lunatic may be adjudged insolvent with 
the consent of the court of Lunacy under the direction 
of the committee 

Partners A creditor may present an insolvency 
petition against any partner of a firm separately, with- 
out including the others He may also present a joint 
petition against two or more of them provided both or 
all have committed an act or acts of insolvency 
But a single petition may be founded on a joint 
act of insolvency provided the joint act is the act of 
each one 

Joint Debtors It two or more persons con- 
tract a joint debt and the joint debt is not satisfied by 
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eitiier or both of them, the creditor maj present a 
single insolvencj petition against the joint debtors 
provided thev have each committed some act of insol- 
vencv. The act of insolvency may be a joint act pro- 
vided it is shovn to be the act of alL 

Jbini Hivdx' FomHy. A joint Hindu family 
cannot be adjudged insolvent as such. But the mem- 
bers of a joint Hindu family may be adjudged insol- 
vent on a single petition by a creditor provided they 
are personally hable on a joint debt and have com- 
mitted a joint act of insolvency e.g.. by jointly trans- 
ferring family prcpezty in favour of a creditor by vay 
of fraudulent preference. Where the business of a 
joint Hindu family is carried on by the manager of the 
family and debts are contracted by him. in the course 
of business, the shares of the other members in the 
family business only are liable for such debts and they 
are not personally lia'^'le for the same. Therefore, 
they can never be adjudged insolvent on such debts 
In no case can a minor he adjudged insolvent. 

' Companies'. Registered companies can never 
be adjudged insolvent under the Insolvency Acts. In 
case the creditors cf the company desire to have the 
company adjudged insolvent, they should proceed 
under the n-inding up provisions of the Indian Com- 
panies Act, 1913. 

Foreigner. With regard to a foreigner, if he is 
trading vrithin the jurisdiction of the Act and has 
been domiciled here, he can be adjudged insolvent hire 
a British subject trading vrithin the jurisdiction of the 
Act. 

Acts of insolvency: 

The acts of insolvency are : 

(a) If. in British India or elsewhere, he makes 
a transfer of all or substantially all his property to a 
third oerson for the benefit of his creditors generaUv. 

(b) if. in British India or elsewhere, he makes 
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a transfer of his property or of any part thereof with 
intent to defeat or delay his creditors, 

(c) if, in British India or elsewhere, he makes 
a transfer of his property or of any part thereof which 
would, under this or any other enactment for the time 
being in force, be void as a fraudulent preference if he 
were adjudged an insolvent, 

(d) if, with intent to defeat or delay his 
creditors, 

(i) he departs or remains out of British India, 

(ii) he departs from his dwelling-house or 
usual place of business or otherwise absents himself, 

(ill) he secludes himself so as to deprive his 
creditors of the means of communicating with him, 

(e) if any of his property has been sold or atta- 
ched for a period of not less than twenty- one days in 
execution of the decree of any court for the payment 
of money, 

(f) if he petitions to be adjudged an insolvent, 

(g) if he gives notice to any of his creditors 
that he has suspended, or that he is about to suspend, 
payment of his debts, 

(h) if he is imprisoned m execution of the 
decree of any court for the payment of money 

Procedure 

Petition for insolvency Proceedings in insol- 
vency commence with the presentation of a petition 
The petition may be presented either by (1) the insol- 
vent himself, or (2) by a creditor or creditors, and the 
court may on such a petition make an order of adjudic- 
ation by which the debtor is adjudicated an insolvent 

The court has jurisdiction to make this order 
only where the debtor is, at the time of the presentati- 
on of the insolvency petition, either imprisoned in 
execution of the decree of a court for non-payment of 
money, in any prison to which debtors are ordinarily 
committed by the court in the exercise of its ordinary 
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original jurisdiction, or where within a year before the 
date of the presentation of the insolvency pretition, 
the debtor has ordinarily resided, or had a dwelling- 
house, or has carried on business in person, or through 
his agent, within the limits of the ordinary original 
civil jurisdiction of the court, or where the debtor 
personally works for gain within those limits. In the 
case of petitions by or against a firm of debtors, the 
firm should have carried on business within a year 
prior to the date of presentation of the insolvency 
petition within those limits 

Creditors quali/icahon- With regard to a cre- 
ditors’ petition, It IS provided that the debt owing to 
the creditor or creditors, singly or jointly, must amount 
to at least Rs. 500 in the aggregate, which should be a 
liquidated sum payable immediately or at some future 
time and the act of insolvency on which the petition 
IS based should have occurred within three months 
immediately prior to the presentation of the petition. 

Debtor’s qualificaiton A debtor shall not be 
entitled to present an insolvency petition, unless — (a) 
his debts amount to five hundred rupees, or (b) he has 
been arrested and imprisoned in execution of the decree 
of any court for the non-payment of money, or (c) an 
order of attachment in execution of suth a decree has 
been made and is subsisting agains this property. 

, Effect of order of adjudication: The effect of 

the order of adjudication is that all the property of 
the insolvent vests in the official assignee for the bene- 
fit of the creditors and of the debtor. After such an 
order, no creditor of the insolvent can bring any suit 
without the leave of the court nor can he have any 
remedy against the property of the insolvent during 
the pendency of the insolvency, so long as the creditor’s 
debt IS provable in insolvency. This rule, however, 
does not prevent a subsequent creditor from realizing 
or otherwise dealing with his security. 

The protection order. A protection order is an 
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order of the court by which the insolvent is protected 
from being arrested or detained in prison for any debt 
to which the order shall apply and in case the insol- 
vent IS already under arrest or detention he may be 
entitled to be released The court may, at its discreti- 
on, make the protection order even before the insol- 
vent has submitted his schedule, if it thinks necessary 
to do so m the interests of the creditors 

Protected transactions If any of the following 
transactions take place before the date of the order of 
adjudication, and if the person, before such transacti- 
ons takes place, has not, at the time, notice of the pre- 
sentation of any insolvency petition by or against the 
debtor, he will be protected These transactions are 
(1) Any payment by an insolvent to any of his credi- 
tors, (2) any payment or delivery to the instalment, 
(3) any transfers by the insolvent for valuable consi- 
deration, and (4) any contract or dealing by or with 
the insolvent for valuable consideration Of course, 
in all these cases the payment or delivery, must be 
bona fide, in the ordinary course of business 

The Insolvenfs schedule The insolvent debtor 
is required to prepare a schedule within 30 days of the 
order of adjudication, if passed on the petition of the 
debtor himself, or within 30 days from the date of 
service of the order if made on the petition of a credi- 
tor. The schedule must be prepared in the prescribed 
form, and if the debtor fails to prepare it he is liable 
to be committed to civil prison. After the submission 
of the schedule the insolvent may apply to the court 
for protection and the court may then grant him a 
Protection Order on production of a certificate signed 
by the official assignee to the effect that he has so far 
conformed to the provisions of the Insolvency Act 

Composition or Schemes of Arrangement After 
an adjudication order is made, an insolvent may pro- 
pose a scheme of composition, or submit a proposal 
for a scheme of arrangement which scheme shall be 
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submitted by the official Assignee to a meeting of 
creditors. A copy of the scheme or proposal is to be 
sent to each creditor mentioned in the sched'ole or to 
those •prho have tendered a proof of their claim before 
the meeting, and if on consideration of the debtor s 
proposal the imjorit} iu mauber and three-fourlhs in 
laJiie of all the creditors resolve to accept the pro- 
posal. the scheme shall be taken to have been duly 
accepted by the creditors. Any creditor may communi- 
cate his decision by a letter addressed to the ofriciai 
assignee to reach him before the day of the meeting. 
The official Assignee should then apply to the court 
to approve the scheme, notifying all the creditors of 
the tune and day on vrhich such an application is to 
be made. The court on hearing aU concerned vrill 
accept or approve the scheme or reject it where the 
court finds that certain circumstances have transpired 
which compel the court to refuse the insolvent s dis- 
charge. or to suspend or attach conditions to it. the 
court win refuse to approve the proposal unless at 
least four annas in the rupee, on all the unsecured 
debts against the debtor's estate are provided for by 
securities. On approvmg the scheme, the court wili 
make an order annulling adjudication. On such an 
approval the composition scheme shall be binding on 
^ creditors, so far as it relates to debts due to them 
£rom the insolvent which are provable in insolvency. 

Annubitenf by court-. The composition or scheme 
of arrangement maybe annulled by the court on any 
of the following grounds; (1) where any instalment due 
on the scheme is not paid: or (2) where the court is of 
opinion that the scheme cannot proceed without in- 
justice or undue delay; or (3) if the court finds that its 
approval was obtained by &aud- 

The effect of such an order is that the debtor is 
readjudged insolvent and his property once again-vests 
in the official assignee, but. of course, without prejudice 
to the %^alidity of any transfer or payment duly made 
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m pursuance of the composition or the scheme All 
debts provable in other respects which have been con- 
tracted before the date of such readjudication shall be 
provable m insolvency 

It IS to be observed that the approval of the co- 
position scheme will not be binding on any creditor 
whose debt is of such a nature as would not be dis- 
charged by an order of discharge 

Debts not wiped off by Discharge or Composition 
The following debts do not discharge an insolvent 
either by an order of discharge or by the approval of 
the composition or scheme by the court- (a) any debt 
due to the Crown, (b) any debt or liability incurred by 
means of any fraud or fraudulent breach of trust to 
which the debtor was a party,(c) any debt or liability 
in respect of which the debtor has obtained forbearance 
by any fraud to which he was party, or (d) any hability 
under an order for maintenance made under section 
488 of the Code of Civil Procedure, 1898 

Debtors property “Debtor’s property” includes 
any property over which or over the profits of which 
any person has a disposing power which he may exercise 
for his own benefit It shah, not tnzlude any property 
possessed by the insolvent on trust for any other person 
or tools (if any) of his trade and the necessary wearing 
apparel, bedding, cooking vessels, and furniture of him- 
self, his wife and children, to a value, inclusive of 
tools and apparel and other necessaries as aforesaid, 
not exceeding three hundred rupees in the whole Wh- 
ere any part of the property of the insolvent consists 
of stock, shares in ships, shares or any other property 
transferable in the book of the company, the official 
Eissignee may exercise the right to transfer the property 
m the same manner as the insolvent may have done. 
Besides this, all the property of the insolvent which 
consists of things in action shall also be deemed to 
have been duly transferred to the official assignee 
Also any banker, agent, or attorney of the insolvent 
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or any other officer who may have any money or se- 
curities m his possession belonging to the insolvent 
shall hand them over to the official assignee unless he 
has by law the power to retain them against the offi- 
cial assignee. If he fails to do so he shall be guilty of 
a contempt of court. The court has also power to 
grant a warrant for the searching of any building or 
room wher^ any property belonging to the insolvent 
IS supposed to be concealed. 

With regard to an officer of the Army and 
Navy, or of his Majesty’s Royal Indian Marine Service, 
or in the Civil Service of the Crown, the official 
receiver has the right to receive for distribution 
among creditors so much of the insolvent’s pay or 
salary which is liable to attachment in execution of a 
decree as the court may direct 

The doctrine of reptiied ownei'ship also applies 
to traders. Thus not only the goods actually belong- 
ing to the insolvent trader, but also those which 
happen to be under his “order and disposition'’ vest in 
the official assignee or trustee in bankruptcy. 

The property acquired by the insolvent afler 
adjudication also vests in the official assignee, but not 
unless and until this officer intervenes on behalf of 
the insolvent’s estate If he does not intervene and 
meanwhile the insolvent transfers his property to ano- 
ther who takes it in good faith and for value, the trans- 
feree, acquires a good title to it. 

Debtor’s property in a Foreign State (which in- 
cludes a Native State) is not included m the property 
which vests in the official assignee. 

In the case of onerous properrty, that is shares 
and stocks in companies which are burdened with on- 
erous condition, unprofitable contracts, or any other 
property which is unsaleable or not readily saleable 
because of its binding the possesssor to the performa- 
nce of any onerous action or to the payment of any 
sum of money, the official assignee is given the option 
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to disclaim and return it within twelve months after 
the adjudication of the insolvent This power of dis- 
claimer may be exercised by the official assignee not- 
withstanding the fact that he may have endeavoured 
to sell or may have taken possession of the property or 
may have exercised any act of ownership m relation 
thereto If, however, an application in the property 
requiring him to decide whether he will disclaim, and 
the official assignee has declined or neglected to give 
notice that he disclaims within twenty-eight days after 
the receipt of application or such extended period as 
may be allowed by the court the official assignee shall 
not be entitled to disclaim the property thereafter and 
he shall be taken to have adopted it In the case of 
lease-hold property, the official assignee is not entitled 
to disclaim without the leave of the court 

Any person injured by the operation of a disclai- 
mer will be deemed to be a creditor of the insolvent to 
the extent of the amount of the injury, and may prove 
it as a debt under the insolvency 

Distribution of property The offiaal assignee 
has to declare and distnbute the dividends among 
creditors who have proved their debts with all con- 
venient speed The first dividend (if any) shall be 
declared and distributed within six months after the 
adjudication, unless there is a good cause for postpon- 
ing the declaration The subsequent dividends unless 
there is a sufficient reason to the contrary, must be 
declared and be payable at intervals of not more than 
six months. 

In calculation and distribution of dividends, the 
official assignee must retain in his hands sufficient 
assets to meet, (a) debts provable in insolvency and 
appearing from the insolvent’s statement or otherwise 
to be due to persons resident in places so distant that 
in the ordinary course of communication they have 
not sufficient time to tender their proofs, (b) debts 
provable in insolvency the subject of claims not yet 



Insolvency? 


determined, (c) disputed proofs of claims; and (d) the 
exepenses necessary for the administration of the estate 
or otherwise. 

If it happens that any creditor has not proved 
his debt before the declaration of the dividend, that 
creditor shall be entitled to be paid out of any money 
which happens to be in the hands of the official assi- 
gnee before it is applied to the payment of any further 
dividend. After all the assets have been realized, or 
at least so much of them as can be realized without 
needlessly protracting the proceedings in insolvency, 
the official receiver shall, with the leave of the court, 
declare a final dividend. Before doing so, however, 
he must send notice to the persons who claim to be 
the creditors, but who have not proved their claims, 
inviting them to do so with a notice that if they do 
not prove the same within the time limited by the 
notice he would proceed to make the final dividend 
without regard to their claims After this, the pro- 
perty of the insolvent must be divided among the 
creditors who have proved their debts, without regard 
to the claims of any other persons. If, after the pay- 
ment of all the claims in full with interest and expen- 
ses, there remains a balance, the insolvent is entitled 
to such a balance 

Effect of insolvency on antecedent transactions. 
All bonafide transactions entered into by the insolvent 
prior to his insolvency are generally speaking prote- 
cted, provided that such transactions had taken place 
before the date of the order of adjudication and that 
the person with whom such transactions have taken 
place had not, at the time, notice of the presentation 
of any insolvency petition by or against the debtor. 
Such transactions are. (1) any payment by the insol- 
vent to any of his creditors which does not fall under 
the heading of fraudulent preference; (2) any payment 
or delivery to the insolvent bona fide; (3) any contract 
or dealing by or with the insolvent for valuable con- 
sideration. 
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Execution creditors Where a- creditor has 
obtained a decree of execution against the property of 
a debtor he is not entitled to retain this against the 
official assignee unless he has realized the assets in the 
course of the execution by sale or otherwise before the 
date of the order of adjudication and before he had 
notice of the presentation of the insolvency petition 
by or against the debtor Otherwise any creditor or 
any one interested may give notice of adjudication to 
the court which is executing the decree, and on receipt 
of such a notice, the court must direct that the pro- 
perty may be delivered to the official assignee if it still 
be in the possession of the court The cost of executi- 
on will be a first charge on the property so delivered 
and the official assignee snail have to satisfy the 
charge If, however, the property has been sold under 
execution, any person who buys the same in good 
faith would acquire a good title against the official 
assignee 

Preferential debts. In the distribution of the 
property of the insolvent the following debts shall be 
paid in priority to all other debts and shall rank equ- 
ally between themselves and must be paid in full, 
unless the property of the insolvent is insufficient to 
meet them, in which case they shall abate in equcil 
proportions between themselves, (a) all debts due to 
the Crown or to any local authority, (b) all salary or 
wages of any clerk, servant or labourer in respect of 
services rendered to the insolvent during four months 
before the date of the presentation of the petition, not 
exceeding Rs 300 for each such clerk, and Rs 100 
for each such servant or labourer,and (c) rent due to a 
a landlord from the insolvent provided the- amount 
payable shall not exceed one month’s rent 

Any fraudulent preference shall be void 

Set-Off Where there have been mutual deal- 
ings between an insolvent and a creditor, an account is 
, to be taken of what is due from one party to the other 
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in respect of such mutual dealings, and the sum due 
from one party must be set-off against any sum due 
from the other party and the balance of the account 
shall be claimed or paid on either side. The person 
claiming the set-off against an insolvent’s property sho- 
uld not have had notice of the presentation of the 
insolvency petition against the debtor at the time of 
giving credit, otherwise he would not be entitled to 
claim such a set-off. 

Partnership property. In the case of partners 
the partnership property is applicable, in the first in- 
stance, in payment of the partnership debts and the 
separate property of each of the partners is applicable 
for the payment of their separate debts Any surplus 
of either of the properties shall be dealt with as part 
of the other property, i.e. surplus out of private pro- 
perty, after paying private debts, shall be dealt with as 
a part of the partnership property and vice versa. 

Discharge of the insolveiii. The insolvent can 
at any date, after the order of adjudication and after 
his public examination, apply to the court to fix a date 
for the hearing of the application for discharge. After 
public examination and after hearing the application 
for discharge, the court may either (a) grant or refuse 
the discharge; or (b) suspend the operation of the or- 
der for a specified time; or (c) grant an order of discha- 
rge subject to conditions with respect to any earning 
or income which may afterwards become due to 
the insolvent or with respect to his after-acquired 
property 

The court must refuse the discharge in all cases 
where the insolvent has committed any offence under 
the Insolvency Act or under sections 421 to 424 of the 
Indian Penal Code Where the insolvent’s assets are 
not of a value equal to four annas in the rupee on the 
amount of his unsecured liabilities, the court may 
either refuse the dischrge, or suspend it for a specified 
time or until a dividend of not less than four annas in 
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the rupee has been paid, unless the court is satisfied 
that the fact that the assets are not of such value has 
arisen from circumstances for which the insolvent can- 
not justly be held responsible. The court may, under 
the same circumstances, discharge the insolvent on his 
consenting to a decree being passed against him in 
favour of the official assignee for any balance, or part 
thereof, provable under the insolvency which is not 
satisfied at the date of his discharge to be paid by him 
out of his future earnings or after-acquired property 
The same rule would apply where the insolvent has 
ommitted to keep proper books of account, or has con- 
tracted any debt provable m insolvency without hav- 
ing at the time any reasonable or probable ground of 
expectation that he would be able to pay it, or where 
the insolvency has been brought about by rash and 
hazardous speculation or by unjustifiable extravagence 
or by gambling, or, by culpable neglect of his business 
affairs, or under similar other circumstances 

PROVINCIAL INSOLVENCY ACT, 1920 

Jurisdiction 

The Provincial Insolvency Act, 1920, extends to 
British India as administered by courts having juris- 
diction outside the Presidency Towns and the towns 
of Karachi and Rangoon The Courts outside the 
Presidency Towns which^dminister jurisdiction under 
this Act are the District Courts, unless the Provincial 
Government by notification in the Official Gazette 
invests any court subordinate to a District Court with 
jurisdiction in any classes of cases, and any court so 
invested shall within the local limits of its jurisdiction 
have concurrent jurisdiction with the District Court 
under this Act 

Acts of insolvency. 

The acts of insolvency under this Act are the 
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same as in the case of the Presidency Towns Insolve^ 
ncy Act: 

Application for adjudication. 

Where a debtor commits one of the acts of in- 
solvency referred to above, a petition may be presented 
for his adjudication in insolvency, either by his credi- 
tor or by the debtor himself. A creditor is not entit- 
led to present an insolvency petition, unless the debt 
owing to the creditor or jointly to creditors, where two 
or more creditors join in the petition, come to the 
aggregate amount of not less than Rs. 500, and is a 
debt m a liquidated sum either payable immediately 
or at some future time and the act of insolvency sho- 
uld have been committed within three months before 
the presentation of the petition. There is, of course, 
no objection to present a petition on the same 
day as on that on which the act of insolvency was 
committed. 

A debtor is not entitled to present a petition 
unless he is unable to pay his debts which amount to 
Rs 500 or morejor if he is under arrest or imprisomment 
in execution of the decree of any court for the payment 
of money, or an order of attachment in execution of 
such a decree has been made, and is subsisting, against 
his property. 

Once a petition is presented it cannot be with- 
drawn without the leave of the court. However, if 
two or more insolvency petitions are presented against 
the same debtor or where petitions are presented agai- 
nst joint debtors, the court may consolidate the pro- 
ceedings or any of them, as the court think fit. Should 
the d^tor against whom the petition has been presen- 
ted die, the court may continue the proceedings so far 
as may be necessary for the realization and distribution 
of the property of the debtor . 

Joint stock companies or corporations which 
are formed under any enactment for the time being 
in force, cannot be petitioned in an insolvency court, 
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Procedure 

The court may appoint an interim receiver and 
while admitting the insolvency petition it uiay, where 
the petition is by a creditor, and shall, if it is by the 
debtoi, appoint d receiver ©f the property of the de- 
btor, who may be directed to take immediate posse- 
ssion of the property The receiver has the usual 
powers of a receiver under the Civil Piocedure Code. 

lutermi proceedings a^antsf the dehlor. At the 
time of making the order admitting the petition or at 
any subsequent date prior to adjudication, the court 
may either of its own motion or on the application of 
any creditor (1) order the debtor to give reasonable 
security for his appearance until final orders are made 
upon the petition, and in case of default of giving such 
security he shall be detained in the civil prison, (2) 
order the attachment by actual seizure of the whole 
or any part of the property in the possession or under 
the control of the debtor, other than such particulars 
(not being his books of account) as are exempted by 
the Civil Procedure Code, oi by any other enactment, 
(3) order a warrant to issue, with or without bail, for 
arrest of the debtor, ordering either that he should, be 
detained in a civil jail or be released on such terms 
as to security as may be reasonable and necessary 

The order under clauses (2) and (3) shall not be 
made unless the Court is satisfied that the debtor, 
with intent to defeat or delay his creditors or to avoid 
any process of the court, has absconded or has depar- 
ted frohi the local limits of the jurisdiction of the 
court, or is about to do so; or where the debtor has 
failed to disclose nr has concealed, destroyed, transfe- 
rred oi removed from such local limits, or is about to 
do so, any documents likely to be of use to his credi- 
tors in the course of the hearing, or any pait of his 
property. 

The debtor must, during the interim proceed- 
ings, produce all books of accounts and give such inven- 
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tories of his property and lists of his creditors and 
debtors and of the debts due to and from them as may 
be required. He must also submit himself to such 
examination in respect of his property or his creditors 
and attend on due dates and times appointed by the 
Court before the Court or Receiver, execute instru- 
ments and generally do all such acts in relation to his 
property as he may be required to do by the Court 
or the Receiver. 

Hearing of the petition and order of adjudica- 
tion ; After hearing the petition on the date appoin- 
ted for the purpose, if the Court is not satisfied with 
the proof, it shall dismiss the petition, and may even 
award compensation to the debtor in case of the cre- 
ditor’s petition if It IS satisfied that the petition was 
frivolous or vaxatious, not exceeding Rs. 1,000 If the 
Court is satisfied as to the proofs produced; an order of 
adjudication shall be made in which the Court must 
specify the period during which the debtor must apply 
for his discharge This period may be extended at the 
discretion of the court. The effect of the adj'udication 
order is that the whole of the property of the debtor 
vests in the court or the official receiver and becomes 
divisible among creditors.' Under this Act also an 
order of adjudication relates back to and takes effect 
from the date of the presentation of the petition on 
which It IS made. 

Schedule of creditors After the adjudication 
order all persons who claim to be creditors of the inso- 
lvent have to tender proof of their respective debts as 
to the amount and particulars thereof, and the court 
after hearing all of them shall prepare a schedule of 
creditors and their claims. In the case of any debt, 
the value of which is incapable of being proved and 
ascertained in the opinion of the court, the same' shall 
not be included in the schedule. This schedule shall 
be posted in the court-house. 

Anmlment by the Court . Where the Court 



ORDER OR DISCHARGE 


663 


thinks that the debtor ought not to have been adju- 
dged an insolvent or that the insolvency debts have 
been paid up in full, the court, on application by the 
debtor, or any other person interested, annul the adju- 
dication. 

Composition and schemes of arrangement . After 
the making of the order of adjudication, a debtor may 
submit a proposal for a composition in satisfaction of 
his debts, or a proposal for a scheme of arrangement 
of his affairs, and if it is accepted at the creditors’ 
meeting by a majority in number and three-fourths in 
value of all the creditors whose debts are proved and 
who are present in person or by pleader, it is deemed 
to be duly accepted by the creditors If the terms of 
the proposal are not reasonable or are not calculated 
to benefit the general body of creditors the court may 
refuse to approve the proposal 

Debts not wiped off by discharge or composition 
The debts < which are not wiped off by discharge or 
composition are the same as in the case of Presidency 
Towns Insolvency Act 

Order of discharge An insolvent may apply 
tor his discharge at any time after his adjudication and 
the court after the hearing of the application on a day 
fixed for the purpose and after due notice may pass 
any of the following three orders ; (1) Grant or refuse 
an absolute order of discharge, or (2) suspend the ope- 
ration of the order for a specified time, or (3) grant an 
order of discharge subject to any conditions with res- 
pect to any earnings or income which may afterwards 
become due to the insolvent, or with respect to his 
after-acquired property 

The court must grant an absolute order of dis- 
charge if It IS proved that — 

(1) the insolvent’s assets are ndt of a value 
equal to eight annas in the rupee on the amount of his 
unsecured liabilities, unless it is shown by the insol- 
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vent that his position has risen from circumstances for 
which he cannot justly be held responsible; 

(2) the insolvent has omitted to keep books of 
account as are usual and proper in the business 
carried on by him with 'a view to sufficiently disclose 
his business transactions and financial position within 
the three years immediately preceding his insolvency; 

(3) the insolvent has contracted any debt 
provable under this Act without having at the time of 
doing so any reasonable or probable ground or expec- 
tation that he would be able to pay it; 

(4) he has failed to account satisfactorily for 
any loss _ of assets or for any deficiency of assets to 
meet his liabilities, 

(5) the insolvent has brought on, or contnbu- 
ted to his insolvency by rash speculation, or unjusti- 
fiable extravagance in living, or gambling, or culpable 
negligence of his business affairs; 

(6) the insolvent has within three months pre- 
ceding the date of the presentation of the petition 
given an undue preference to any of his creditors; 

(71 the insolvent on any previous occasion 
has been adjudged an insolvent or has made a composit- 
ion or arrangement with his creditors; 

(8) he has concealed or removed his property 
or any part thereof or has been guilty of any other 
fraud or fraudulent breach of trust. 

Powers and duties of the Official Receiver : The 
powers and duties of a receiver so appointed are 
tiat — 

(1) he can sell all or part of the property of the 
insolvent, 

(2) give receipts for any money received by 
him; and with the consent of the Court may : — 

(a) carry on the business of the insolvent so 
far as may be necessary for the beneficial winding up 
of the same; 
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(b) institute, defend or continue any suit or 
other legal proceedings relating to the property of the 
insolvent and for that purpose employ a pleader or 
other agent to take any proceedings or do any busi- 
ness which may be sanctioned by the Court, 

(c) accept as the consideration for the sale of 
any property of the insolvent a sum of money payable 
at a future time subject to such stipulations as to se- 
curity as the Court may think fit; 

(d) mortgage or pledge any part of the pro- 
perty of the insolvent for the purpose of raising money 
for the payment of his debts, 

(e) lefer any dispute to arbitration, and com- 
promis all debts, claims and liabilities, on such terms 
as may be agreed upon, 

(1) divide in its existing form amongst the 
creditors, according to its estimated value, any property 
which, from its peculiar nature or other special circu- 
mstances, cannot be readily or advantageously be 
sold 

Pnonty of debts In the payment of debts 
while distributing the debtoi’s property, after all se- 
cured creditors have been paid out of their securities, 
the following shall have priority, viz, — 

‘ (1) all debts due to the Crown or to any local 

authority, and 

(2) all salary or wages, not exceeding Rs 20 in 
all, of any clerk, servant or labourei in respect of ser-, 
vices rendered to the insolvent during four months 
before the date of the presentation of the petition. 
These debts will rank in pnonty between themselves, 
unless the property of the insolvent is insufficient to 
meet them, in which case they shall be paid in equal 
proportions between themselves In case of partners, 
the partnership property shall be applicable in the first 
instance in payment of the partnership debts Where 
there is surplus of separate property of the partners. 
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it shall be dealt with as part of the partnership pro- 
perty; and where there is a surplus of a partnership 
property, it shall be dealt with as part of the respective 
separate property in proportion to the rights and in- 
terests of each partner in the partnership property. If 
all the debts are paid off and a surplus remains, it 
shall be applied in payment of' interest from the date 
on which the debtor is adjudged an insolvent at the 
rate of 6 percent per annum on all debts entered in 
the schedule. If after payment of all debts there is a 
surplus, the surplus of course, belongs to the insolvent. 

Other matters dealt with are the same as in 
the Presidency Towns Insolvency Act 
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Income-tax. 

A tax IS a “compulsory contribution of the 
wealth of a person or body of persons, for the service 
of the public powers” Income-tax, as its name implies, 
is a tax on Income The law does not define Income, 
though It sets out certain provisions as to particular 
kinds of receipts that should be excluded or included 
and as to the methods of computing income 

The body of the Law is contained in the In 
come-tax Act, XI of 1922, as amended up to date. 
The Act relates to both Income-tax and Super-tax. 
The rates of Income-tax and Super-tax are prescribed 
by the annual Finance Act 

Assessee. 

“Assessee” means a person by whom income-tax 
IS payable Income-tax includes super-tax which is “an 
additional duty of income-tax”. The word “person" 
would include any company or association or body of 
individuals whether incorporated or not and also a 
Hindu undivided family and a local authority The 
executor, administrator, or other legal representative 
of a deceased person is treated for the purposes of an 
assessment on the income of such deceased person as 
an assessee If any persen who is required to deduct 
tax at source under section 18 of the Act, does not 
deduct or after deducting fails to pay it, he will be 
deemed to be an assessee in default in respect of such 
tax. 
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''Assessees fall under three classes viz: — 

1. persons resident and ordinarily resident 

in British India : 

2. persons resident but not ordinarily resi- 
dent in British India : and 

3. persons not resident in Brinsh India. 

Persons resideiU and oidmarih residevi in 

British India : Such persons are chargeable : 

(a) on all income accruing or arising or deemed 
to accrue. or arise in British India in the preiioi's year. 

(b) on all income received or deemed to he 
received in British India in the previous year irrespec- 
tive of- whether it accrued or arose within or without 
British India: 

' (c) on all income accruing or arising without 
British India (except any income accruing or arising in 
an Indian State which is to be included in total income 
for purposes of determining the average rate of tax. 
but is otherwise exempt) in the preiious year eyexi 
though it is not brought into British India : and 

(d) on all amounts brought into British India 
during the previous year out of income which accrued 
before the begining of such year and after the 1st of 
Aprfl 1933. 

Persons not resident in British India ■ Such 
persons are chargeable — 

(a) on all income accruing or arising or deem- 
ed to accrue or arise in British tidia in the previous 
year • 

(b) on all income received or deemed to be 
received in British India during the previous year 
irrespective of whether it accrued or arose wi thfri or 
mthout British India: 

i Cc)„on such amount of income, profits or gains 
which 'accrued or arose without British India (exdud-i 
ing income from business accruing or arising in an. 
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Indian State which is to be included in total income 
but IS otherwise exempt) in the previous year as is 
derived from a business, controlled in or profession or 
vocation set up in India (mcludmg the Indian States) 
or as IS brought into British India during the previous 
year, and 

(d) on all amounts brought into British India 
during the previous year out of income which accrued 
before the beginning of such year and after the 1st 
day of April 1933. 

Persons not resident tn British India : Such 
persons are chargeable — 

(a) on all income accruing or arising or deemed 
to accrue or arise in British India during the pyevioiis 
year, and 

(b) on all income received or deemed to be re- 
ceived in British India during the previous year 

Under an important proviso a sum of Rs 4,500 
IS to be deducted from the income arising abroad in 
the previous year, but not brought into Birtish India 
This proviso is applicable to persons resident in British 
India whether they are ordinarily resident or not. 

income from agriculture arising or accruing out- 
side British India is not exempt from tax but such in- 
come accruing or arising in an Indian State is liable 
only if It is received or brought into British India by 
or on behalf of the assessee who is resident In the 
case of a person who is also ordinarily resident it is to 
be included in^ his ‘total mcome’ but is otherwise 
exempt In the case of a person not resident in British 
India, It IS to be included in his ‘total world income.’ 

Residence tn British India . For the purposes 
of this Act- 

(a) any individual is resident in British India in 
any year if he- 

(i) IS in British India in that year for period 
amounting in all to 182 days or more ; or 
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(ii) maintains or has maintained for him a 
dwelling house in British India for a period amount- 
ing in all to 182 days or more in that year, and is in 
British India for any time in that year ; or 

(iii) having within the four years preceding 
that year been in British India for a period of or for 
periods amounting in all to 365 days or more, is in 
British India for any time in that year otherwise than 
on an occasional or casual visit ; or 

(iv) is m British India for any time in that year 
and the Income-tax Officer is satisfied that such indi- 
vidual having arrived in British India during that year 
is likely to remain in British India for not less than 
three years from the date of his arrival , 

(b) a Hindu undivided family, firm or other 
association of persons is resident in British India un- 
less the control and management of its affairs is situat- 
ed wholly without British India ; and 

(c) a company is resident in British India in 
any year (a) if the control aild management of its 
affairs is situated wholly in British India in that year, 
or (b) if Its income arising in British India in that 
year exceeds its income arising without British India 
in that year. 

Ordinary residence . For the above purpose- 

(a) an individual is ‘not ordinarily resident’ in 
British India in any year if he has not been resident 
in British India in nine out of the ten years preceding 
that year or if he has not during the seven years 
preceding that year been in British India for a period 
of, or for periods amounting in all to, more than two 
years , 

(b) a Hindu undivided family is deemed to be 
ordinarily resident m Bntish India if its manager is 
ordinarily resident in British India \ 

(c) a company, firm or other association of persons 
IS ordinarily resident in British India if it is resident in 
Pritish India. 
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Previous year. 

“Previous year” means in respect of any sepa- 
rate source of income, profits and gains- 

(a) the twelve months ending on the 31st day 
of March next preceding the year for which the 
assessment is to be made, or, if the accounts of the 
assessee have been made up to a date within the said 
twelve months is respect of a year ending on any date 
other than the said 31st day of March, then at the 
option of the lessee the year ending on the day to 
which his accounts have so been made up provided that 
where an assessee has been assessed in respect of 
a particular source of income, profits and gains, 
he shall not in respect of that source exercise this 
option, so as to vary the meaning of the expression 
‘previous year’ as then applicable to him except with 
the consent of the Income-tax Officer and upon such 
conditions as the Income-tax Officer may think fit, or 

(b) in the case of any person, business or com- 
pany or class of person, business or company, such 
period as may be determined by the Central Board of 
Revenue or by such authority as the Board may 
authorise in this behalf , oi 

(c) where a business, profession or vocation 
has been newly set up in the financial year preceding 
the year for which assessment is to be made, the 
period from the date of the setting up of the business, 
profession or vocation to the 31st day of March next 
following or to the last day of the period determined 
under clause (b) above, or, if the accounts of the asses- 
see are made up to some other date than the 31st day 
of March and the case is not one for which a period 
has been determined by the Central Board of Revenue 
under clause (b) above, then at the option of the 
assessee, the period from the date of the setting up of 
the business, profession or vocation to such other 
date: 

Provided that when such other date does not 
fall between the setting up of the business, profession 
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or vocation and the next following 31st day of 'March, 
it shall be deemed that there is no previous year, and 

When the assessee is a partner in a firm, ‘pre- 
vious year’ in respect of his share of the income, pro- 
fits and gams of the firm meai^s the previous year as 
determined for the assessment of the income, profits 
and gams of the firm. 

Thus, if a business is set up on the 1st day of 
June, 1939, and the accounts are made up to the 31st 
day of May 1940, the assessee can elect to have the 
year ended 31st May as his “previous year’’, and m 
suchi circumstances there will be deemed to have been 
no previous year for assessment for the year 1940-41, 
the profits for the year ended 31st May 1940 being 
taken as profits of the ‘previous year’ for assessment 
for the year 1941-42. If, however, an assessee sets up 
a 'business on the 1st June 1939 and makes up his ac- 
counts up to the 31st December then, if he elects to 
have the year ended 31st December taken as his “pre- 
vious year’’ for this source of income the profits of the 
period 1st June 1939 to 31st December 1939 will be 
taken as the profits of the “previous year” for assess- 
ment for the year 1940-41 If the assessee makes up 
his first accounts for the whole period from 1st June 
1939 to 31st December 1940, however, as the date 31st 
December falls between 1st June and 31st March, the 
proviso does operate and there is a ‘.‘previous year,” 
for the assessment for 1940-41. If the assessee makes 
no election, the “previous year” for assessment for the 
year 1940-41 will be the period from 1st June 1939 to 
31st Maach 1940. 

In the case of those Insurance Companies and 
Provident Societies which have to change their ac- 
counting year to the calendar year in order to comply 
with the requirement of sub-section (1) of sectidn 11. 
or sub-sactlon (3) of section 82 of the Insurance Acti. 
1938, the Central Board of Revenue has determined 
the following period as the “previous year” for the pur- 
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poses of the assessment for the financial year com- 
mencing next after the year for which the assessment 
was made on the basis of a previous year other than 
the Calendar year, namely * — 

(a) In the case of Companies The period from the end 

whose accounting year ends on of their previous acco- 
any date between the 1st January unting year to the end 
and the 31st March (both days of the calendar year in 
inclusive) which the change is 

made 

(b) In the case of Companies The period from the end 

whose accounting year ends on of the accounting year 
any date between the 1st Apnl for the next previous 
and the 31st December (both assessment to the end 
days inclusive) of the calendar year 

• for which the assess- 

ment IS to be made 

Basis of taxation 

The tax is levied for each financial yetir on the total 
income of the ‘previous year’ also called the "accoun- 
ting year" at the rate or rates fixed for the year by the 
annual Finance Act passed by the Central Legislature. 
It IS the Finance Act which makes the Income-tax 
operative The relevant extracts from the Indian 
Finance Act, 1947, will be found reproduced later in 
this chapter 

Income chargeable to income>teur 

The following heads of income, profits and 
gains are chargeable to income-tax (i) Salaries , 
(ii) Interest on securities , (iii) Income from property , 
(iv) Profits and gams of business, profession or voca- 
tion , (v) Income from other sources, (vi) Capital gains 
Salaries The tax is payable by an assesee un- 
der the head “Salaries” in respect of any salary or 
wages, any annuity, pension or gratuity, and any fees- 
Commissions, perquisites or profits in lieu of, or in ad- 
dition to any salary or wages, which are due to him 
from, whether paid or not, or are paid by ' or on behalf 
of, the Crown, a local authority, a company, or any other 
public body or association, or any private employer An 
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advance of salary is deemed to be salary due on the date 
the advance is received It must be distinguished from 
other advances such as house building-advances which 
are of the nature of loans. The portion of salary with- 
held under an order of the court is liable to tax, 

\/Exemption\ (1) No tax is payable in respect of 
any sum which the assessee by the conditions of his 
employment is required to spend out of his remune- 
ration wholly, necessarily and exclusively in the per- 
formance of his duties, as for instance, where an Exe-: 
cutive engineer in the Public Works Department is 
required to maintain a motor car. If it is a definite 
sum that is agreed upon under the terms of service, 
the whole of it is exempted ftom tax and it is not 
required to prove that the whole of it was spent. 
If on the other hand, the sum is not fixed in the 
contract, it is only such sum as is actually spent that 
would be allowable as a deduction.v^ But the expendi- 
ture must be incurred in the performance of it Thus 
expenses of the upkeep of a motor car to convey a pilot 
between the aerodrome where he is employed and his 
home is not deductible. Nor are travelling charges of 
the directors of a company from their residence to the 
company’s office. 

Personal allowances or compensating allowances 
for increase in the cost of living etc would be taxable. 
Expenses incurred by a person in putting himself in a 
position/ to perform his duties, such as medical expenses 
and doctors bills incurred to cure himself from illness, 
or in maintaining himself while performing his duties, 
or of his home while away on his duties by engaging a 
domestic servant are not wholly or necessarily incurred 
in the performance of the duties and therefore not 
exempted. 

(2)No tax is payable in respect of any sum deducted 
from the salary payable by or on behalf of the Crown 
to any individual, being a sum deducted in accordance 
with the condition of his service, for the purpose of 
securing to him a deferred annuity or making provision 



INCOME EROM SALARY 


676 


for his wife or children, provided, that the sum so 
deducted shall not exceed one-sixth of the salaiy ^ 

Rent-free penmses Rent-free premises granted to 
an employee are made perquisites and to form an addi- 
tion to the remuneration of the employee In all ca^es 
where rent-free premises form part of the perquisites 
of an employee the maximum cash value taken for the 
purpose of assessment is 10 per cent of the employee’s ^ 
salary, whether quarters are furnished or not 

Receipts from Provident Funds of from any 
other Fund or from Employer : Income accruing from 
any provident or other fund other than (i) a recog- 
nized provident fund (ii) approved superannuation 
fund and (iii) funds under the Provident Funds A.ct, 
1925, is liable to tax. In such cases all amounts arising 
from unrecognised provident funds to the employee, 
not being made up of his own contributions ro the 
interest thereon, are brought to tax 

Similarly, lump sum payments received from an 
employer, direct as remuneration for past services and 
any other payments received from the employer, not 
being as compensation for loss of employment, are 
taxable 

The Provident Funds Act, 1925, applies to (1) 
Government Provident Funds, (ii) Railway Provident 
Funds, (ill) to any provident funds established by any 
Local Authority notified in the local official Gazette 
and (iv) to provident funds for the benefit of the em- 
ployees in any of the institutions as the Governor 
General in Council may notify The interest derived 
by such provident funds on their investment is exempt 
from tax 

Ex-territoriality in respect of British subjects 
and Crown servants receiving salaries in Native States 
All servants of Government including those whose 
services have been lent to a local authority established 
in exercise of the powers of the Crown Representative 
pr the Central Government are liable to pay tax on 
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their salaries if they are employed in any part of India 
irrespective of nationality. No income-tax is. however, 
chargeable in respect of - 

•.^(a) the pay of officers whose services have 
been lent to and whose salaries are paid by, Indian 
States: or 

(b) the portion of salaries of Government offi- 
cers serving in Indian States, which is paid in the first 
instance by the Central Government or the Crown 
Representative but is subsequently recovered from the 
State concerned: or 

(c) leave allowances for leave earned during 
the period of service in an Indian State; 

unless such ‘salaries’ are liable by virtue of 
other provisions of the Act, e. (i) on a receipt basis 
under section 4 (1) (a) : (ii) by being brought into or 
received in British India under section 4 (1) (b) (iii) 
by a person resident; or (iii) owing to the recipient 
being ordinarily resident the income is to be included 
in his total income subject to the exemption of Rs. 
4,500 allowed by the third proviso to section 4 (1) and 
the further exemption under section 14 (2) (c). 

Interest on securities. 

Under this head the tax shall be payable by an 
assessee in respect of the interest receivable by him 
on any security of the Central Government or of a 
Provincial Government, or on debentures or other 
securities for money issued by or on behalf of a local 
authority of a company. 

Exemptions: 

(1) No income-tax is payable m respect of any 
sum deducted from such interest by way of commission 
by a banker -realising such interest on behalf of the 
assessee or in respect of any interest payable on money 
borrowed for the purpose of investment in the se uri- 
ties by the assessee except interest chargeable under 
the Act which is payable without British India, not 
being interest on a loan issued for public subscription 
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before the 1st day of Apnl, 1938, unless in respect 
of interest which is so chargeable tax has been 
paid 01 deducted under section 18, or unless 
there is a person in British India who may be 
appointed an agent under section 43 in respect 
of such interest Thus, if money is borrowed from 
a foreign business of a British Indian resident, 
Intel est being made payable to such foreign business, 
the tax in respect of the interest paid by the borrower 
can be recovered from the lender as being part of the 
lender’s foreign income. But if the borrowing should 
be made from one who is a non-iesident, as for insta- 
nce, from a resident of a Native State and the interest 
IS also payable in the Native State such interest no 
doubt IS deemed to accrue to the foreigner in British 
India and is taxable by reason of section 42 (1) But 
the interest deduction by the borrower can be claimed 
only if there is a person appointed as an agent in Bri- 
tish India of such foreigner, from whom the tax can 
be recovered or the borrower himself pays the tax on 
behalf of the lender by deducting tax at the -source. 
Exception is allowed in this respect if the loan is raised 
from foreign parts before the first of April 1938 and 
the loan is one issued to the public 

(2) No income-tax is payable on the interest 
receivable on any security of the Central Government 
issued or declared to be income-tax free The 5 per 
cent. Loan 1945-55 of the Central Government is 
the only current security which has been issued free 
of income-tax and the only security therefore to which 
this provision applies 

(3) The income-tax payable on the interest 
receivable on any security of a Provincial Government 
issued income-tax free is payable by Provincial 
Government 

Property 

Under the head ‘income from property’ tax is 
payable in respect of the hona fide annual value of pro- 
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perty consisting of any buildings or lands appurtenant 
thereto of which the assessee is the owner, other than 
such portions of such property as he may occupy for 
the purposes of any business, profession or vocation 
carried on by him, the profits of which are assessable 
to tax, subject to the following allowances, namely: 

(i) where the property is in the occupation of 
the owner, or where it is let to a tenant and the 
owner has undertaken to bear the cost of repairs, a 
Slim equal to one-sixth of such value, v 

(li) where the property is in the occupation of 
a tenant who has undertaken to bear the cost of re- 
pairs, the difference between such value and the rent 
paid by the tenant up to but not exceeding one-sixth 
of such value; 

(lii) the amount of any annual premium paid to 
incur the property against risk of damage or destruc- 
tion; 

(iv) where the property is subject to a mortgage 
or other capital charge, the amount of any interest on 
sucTi mortgage or charge, where the property is subject 
to an annual charge not being a capital charge, the 
amount of such charge , where the property is subject 
to a ground rent, the amount of such ground rent; and, 
where the proprty has been acquired, constructed, 
repaired, renewed or reconstructed with borrowed 
capital, the amount of any interest payable on such 
capital No allowance is, however, due in respect of 
any interest or annual charge chargeable under the 
Act which is payable without British India (not being 
interest on a loan issued for public subscription before 
the first day of April 1938) unless in respect of such 
interest or charge tax has been paid or from which tax 
has been deducted under section 18 or in respect of 
which there is an agent under section 43, 

(v) any sums paid on account of land-revenue in 
respect of the property, 
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(vi) in respect of collection charges, a sum not 
exceeding the prescribed maximum, viz. 6% of the 
annual value;, 

(vii) m respect of vacancies, that part of the an- 
nual value, which is proportional to the period during 
which the property is wholly unoccupied, , or, where 
the property is let out in parts, that portion of the 
annual value, appropriate to any vacant part, which is 
proportional to the period during which such part is 
wholly unoccupied In cases of vacancy the collection 
charges would be proportionately reduced 

Unrealised rents are excluded from the com- 
putation of the total income, where it is proved (1) 
that the tenancy is hona fide, (2) that the defaulting 
tenant has vacated or step5 have been taken to compel 
him to vacate the property, (3) that the defaulting 
tenant is not in occupation of any other property of 
the assessee, (4) that the assessee has taken all rea- 
sonable steps /to institute legal proceedings for the 
lecovery of the unpaid rent, or satisfies the Income- 
tax Officer that legal proceedings would be useless and 
(5) that the annual value of the property to which the 
unpaid rent relates has been included in the assessed 
income of the year during which that rent was due 
and income-tax has been duly paid on such assessed 
income 

Annual value The bona fide annual va}ue of 
a building is the full annual rent at which the build- 
ing could be let from year to year if the owner bears 
all owner’s burdens including municipal rates or taxes 
chargeable on the owner and if the tenant bears all 
tenant’s burdens including municipal fates and taxes 
chargeable on the tenant It differs from the actual 
annual rent payable on a long term lease or the actual 
rent payable on a yearly lease under a privileged rental 
or with tenant’s liability to pay owner’s rates or taxes 

It is to be noted that no deductions from the 
bona fide annual value are permissible on account of 
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any municipal or local rates or taxes in respect of 
property. Where, however, under the tenancy agree- 
ment the owner pays the occupier's share, of munici- 
pal tax, then the amount included in the rent on 
account of such tax is deductible from the gross rental 
for the purpose of arriving at the bona fide annual 
value On the other hand if there is a stipulation 
that the tenant will, in addition to the regular 
rent payable to the owner, pay to the munici- 
pality the owner’s share of tax, such tax must 
be deemed to be a part of the rental value and must 
be added to the rent to arrive at the bona fide annual 
value. 

Where the property is in the occupation of the 
owner for the purposes of his own residence, ‘annual 
value’ shall for income-tax purposes, be deemed not to 
exceed 10 per cent of the total income of the owner. 

Property owned bv two or more persons : Where 
property is owned by two or more persons and their 
respective shares are definite and ascertainable, such 
persons shall not in respect of such property be assess- 
ed as an association of persons, but the share of each 
such person in the income from the property as com- 
puted in the manner explained above is to be included 
in his total income. 

Business. 

An assessee shall also pay tax under the head 
‘Profits and gams of business, profession or vocation’ 
in respect of the profit of gams of any business, profes- 
sion or vocation carried on by him. 

Deductions Such profits and gams shall be 
computed after making the following allowances, 
namely : — 

(i) any rent paid for the premises in which 
’ such business, profession or vocation is carried on, 
provided that when any substantial part of the premises 
IS used as a dwelling-house by the assessee, the allg- 
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wance under this clause shall be such sum as the In- 
come-tax Officer may determine having regard to the 
proportional annual value of the part so used , 

(ii) in respect of repairs, where the assessee is 
the tenant only of the premises, and has undertaken 
to bear the cost of such repairs, the amount paid on 
account thereof, provided that, if any substantial part 
of the premises is used by the assessee as a dwelling- 
house, a proportional part only of such amount shall 
be allowed , 

(ill) in respect of capital borrowed for the pur- 
poses of the business, profession or vocation, the 
amount of the interest paid No allowance is, how- 
ever, permissible for any interest chargeable under this 
Act which IS payable without British India (not being 
interest on a loan issued for public subscription before 
the 1st day of April, 1938) unless in respect of such 
interest tax has been paid or tax has been deducted 
from It under section 18 or in respect of which there 
is an agent under section 43. 

No allowance can be made for interest on share 
capital of companies, but a company is entitled to an 
allowance of the interest paid on its debentures subject 
to above; - * 

(iv) in respect of insurance against risk of 
damage or destruction of buildings, machinery, plant, 
furniture, stocks or stores, used for the purposes of the 
business, profession or vocation, the amount of any 
premium! paid ; ' 

(v) m respect of current repairs to such buil- 
dings, machinery, plant, or furniture, the amount paid 
on account thereof , 

(vi) in respect of depreciation of such buildings, 
machinery, plant, or furniture being the property of 
the assessee, a surn equivalent, where the assets are 
ships other than ships ordinarily plying on inland 
waters, to such percentage on the original cost thereof 
to the assessee as- may in any case or class of cases be 
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prescribed and m any other case, to such percentage on 
the written down value thereof as may in any case or 
class of cases be prescribed ; and where the buildings 
have been newly erected, or the machinery or plant 
being new has been installed, after the 31st day of 
March 1945, a further sum (which shall however not 
be dfiductible in determining the written down value 
for the purposes of this clause) in respect of the year 
of erection or installation equivalent, — 

(a) in the case of buildings the erection of which 
IS begun and completed between the 1st day of April 
1946 and the 31st day of March 1948 (both dates inclu- 
sive), to fifteen per cent of the cost thereof to the 
assessee ; 

(b) in the case of other buildings, to 10 per cent 
of the cost thereof to the assessee ; 

(c) in the case of machinery or plant, to twenty , 
per cent, of the cost to the assessee 

Provided that — 

(a) the prescribed particulars have been duly 
furnished ,• 

(b) where full effect cannot be given to any such 
allowance in any year not being a year which ended 
prior to the 1st day of Apnl 1939, owing to there being 
no profits or gains chargeable for that year, or owing 
to the profits or gains chargeable being less than the 
allowance, then subject to the provisions of clause (a) 
of the proviso to sub-section (2) of section 24, the 
allowance or part of the allowance tb which effect has 
not been given, as the case may be, shall be added to 
the amount of the allowance for depreciation for the 
following year and deemed to be part of that allowance, 
or if there is no such allowance for that year, be 
deemed to be the allowance for that year, and so on for 
succeeding years ; and 

(c) the aggregate of ail such allowances 
made under this Act or by Act repealed hereby, or 
under the Indian Income-tax ■ 1886 shall, in no case. 



Income ^rom business 


583 


exceed the original cost to the assessee of the buildings, 
machinery, plant, or furniture as the case may be 

(vii) in respect of any such building, machinery or 
plant which has been sold or discarded or demolished 
or destroyed, the amount by which the written down 
value thereof exceeds the amount for which the build- 
ing, machinery or plant, as the case may be, is actually 
sold or Its scrap value- 

Provided that such amount is actually written 
off in the books of the assessee 

Provided further that where the amount for 
which any such building, machinery or plant is sold 
exceeds the written down value, so much of the excess 
as does not exceed the difference between the original 
cost and the written down value shall be deemed to 
be profits of the previous year in which the sale took 
place: 

Provided further that where any insurance, 
salvage or compensation moneys are received in respect 
of any such building, machinery or plant which has 
been discarded or demolished or destroyed, and the 
amount of such money does not exceed the written 
value, the amount allowable under this clause shall be 
the amount, if any, by which the difference between 
the written down value and the scrap value exceeds 
the amount of such moneys 

Provided further that where any insurance, sal- 
vage or compensation moneys are received in respect 
of any such building, machinery or plant as aforesaid, 
and the amount of such moneys exceeds difference be- 
tween the written down value and the scrap value no 
amount shall be allowable under this clause and so 
much of the excess as does not exceed the difference 
between the original cost and the written down value 
less the scrap value shall be profits of the previous year 
in which such moneys were received , • 

Provided further that for the purposes of this 
clause, the original cost of a building, the written down 
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value of whicH is determined in accordance with the 
first proviso to sub-section (5). shall be deemed to be 
the written down value so determined as at the date 
its being brought into use for the purposes of the busi- 
ness. profession or vocation: 

(viii) in respect of animals which have been 
used for the purposes of the business, profession or 
vocation otherwise than as stock in trade and have 
died or become permanently useless for such purposes- 
the difference between the original cost to the asses- 
see. the amount, if any, realised in respect of the carcas- 
ses or animals, 

(is) any sums paid on account of land-revenue, 
local rates or municipal taxes in respect of such part 
of the premises as is used for the purposes of the 
business, profession or vocation: 

(x) any sum paid to an employee as bonus or 
commission for ser\nces rendered, where sum would 
not have been payable to him as profits or dividend if 
it had not been paid as bonus or commission: 

Provided that the amount of the bonus or com- 
mission is of a reasonable amount with reference to- 

(a) the pay of the employee and the conditions 
of his service: 

(b) the profits of the business, profession or 
vocation for the year in question: and 

(c) the general practice in similar business 
professions or vocations: 

(xi) when the assessee’s accounts in respect of 
any part of his business, profession or vocation are 
not kept on the cash basis, such sum, in respect of bad 
and doubtful debts, due to the assessee in respect of 
that part of his business, profession or vocation, and 
in the case of an assessee carrying on a banking or 
money-lending business, such sum in respect of loans 
made in the ordinary course of such business as the 
Income-tax Officer may estimate to be irrecoverable 
but not exceeding the amount actually written off as 
irrecoverable in the books of assessee; 
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Provided that if the amount ultimately recove- 
red on any such debt or loan is greater than the 
difference between the whole debt or loan and the 
amount so allowed, the excess shall be deemed to be a 
profit of the year in which it is recovered, and if less, 
the deficiency shall be deemed to be a business expense 
of that year, 

(xii) any expenditure (not being in the nature 
of capital expenditure) laid out or expended on scienti- 
fic research related to the business, 

(xiii) any sum paid to a scientific research 
related to the class of business carried on, and any 
sum paid to a university, college or other institution 
to be used for such scientific research 

Provided that such association, university, col- 
lege or institution is for the time being approved for 
the purposes of this clause by the prescribed authority, 

(xiv) in respect of any expenditure of a capi- 
tal nature on scientific research related to the business, 
an allowance for each of the five consecutive previous 
years beginning with the year in which the expenditure 
was incurred, or where the expenditure was incurred 
prior to the commencement of the business, for each 
of the five consecutive previous years beginning witt 
the year in which the business was commenced, equal 
to one-fifth of such expenditure 

Provided that no allowance shall be made for 
any expenditure incurred more than three years before 
the commencement of the business 
Provided further that — 

(a) where an asset representing scientific resea- 
rch expenditure of a capital nature ceases to be used 
for scientific research related to such business — 

(i) no allowance shall be made in respect of 
any previous year after the previous year in which the 
cessation takes place, and 

(n) if the aggregate of the amounts allowed 
under this clause added to the value of the asset 
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immediately before the cession is less than the said 
expenditure, there shall also be allowed in respect of 
the previous year in which the cessation takes place an 
additional deduction equal to the difference; 

(b) where such asset is sold without having 
been used for other purposes, the sale proceeds shall 
be taken to be the value of the asset immediately 
before the cessation, and if an additional allowance or 
a greater additional allowance would have been made 
in respect of the previous year in which the cessation 
occurred on the basis of that value, an amount equal 
to the additional allowance which would have been 
made or, as the case may be, to the difference between 
the additional allowance which would have been made 
and'the additional allowance which was made for that 
year shall be made in respect of the previous year in 
which the sale occurs; 

(c) where the proceeds of the sale plus the 
total amount of the allowances made under this clause 
exceed the amount of the expenditure, the excess or 
the amount of the allowances so made, whichever is 
the less, shall be treated as a receipt of the ‘ business 
accruing at the time of the sale; 

(d) where a deduction is allowed for any pre- 
vious year under this clause in respect of expenditure 
represented wholly or partly by any asset, no deducti- 
on shall be allowed . under clause (vi) or clause (vii) 
for the same previous year in respect of that asset; 

(e) where an asset is used in the business to 
be used for scientific research related to that business 
and a claim for an allowance under clause (vi) or 
clause (vii) is made in respect of that asset, the actual 
cost to the assessee of the asset shall be treated as re- 
duced by the amount of any deductions allowed under 
this caluse , 

(f) clause (b) of the proviso to clause (vi) shall 
apply in relation to deductions allowable under this 
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clause as it applies in relation to deductions allowable 
in respect of depreciation , 

(g) if any question arises under clause (xii), 
clause (xiii) or this clause as to whether, and if so to 
what extent, any activity constitutes or constituted or 
was being used for. scientific research, the Central 
Board of Revenue shall refer the question to the pre- 
scribed authority, whose decision shall be final , 

Explanation '. — In clause (xii), clause (xiii) and 
this clause (i) “scientific research” means any activi- 
ties in the fields of natural or applied science for the 
extension of knowledge , 

(u) references to expenditure incurred or scien- 
tific research do not include any expenditure incurred 
in the acquisition of rights m, or arising out of, scien- 
tific research, but, save as aforesaid, include all expen- 
diture incurred for the prosecution of, or the pro- 
vision of facilities for the prosecution of, scientific 
research , 

(ill) references to scientific research to a busi- 
ness or class of business include — 

(a) any scientific research which may lead to 
or facilitate an extension of that business or, as the 
case may be, all businesses of that class 

(b) any scientific research of a medical nature 
.which has a special relation to the welfare of workers 
employed in that business or, as the case may be busi- 
ness of that class , 

(xv) any expenditure (not being in the nature 
of capital expenditure or personal expenses of the 
assessee) laid out or expended wholly and exclusively 
for the purpose of such business, profession or voca- 
tion, , 

(3) where any building, machinery, plant ' or 
.furniture^ in respect of. which any allowance is due 
under clause (iv),' clause (v), clause (vi) or clause" (vii) 
of sub-section (2) is not wholly used for the purposes 
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of the business, profession or vocation, the alionvance 
shall be restricted to the fair propotionai part of the 
amount ■which -would be aUorrable if such building, 
machinery, plant or furniture was -wholly so used. 

(4) Nothing in clause (b^ or clause (zii) ' of 
sub-section (2) shall be deemed to authorise the allow- 
ance of any sum paid on account of any c^s, rate or 
taz levied on the profits or gains of any business, pro- 
fession or vocation or assessed at a proportion of 
or otherwise on the basis of any such profits or gaiTr, 
and nothing in clause (sii) of sub-section (2) be 
deemed to authorise- 

(a) any allowance in respect of a payment -which 
is chargeable under the head ‘salaries* if it is payable 
■without British India and tax ■•has not been paid there 
on nor deducted therefrom under section 18;ior = 

(b) any allowance in respect of any payment by 
■way of interest salary, commission or remuneration 
made by a firm to any partner of the firm; or 

(c) any allowance in respect of a payment to a 
provident or other fund established for the benefit of 
employees unless the employer has made effective 
arrangements to secure that tax shall be deducted at 
source from any payments made from . the fund which 
are ta^ble under the head ‘Salaries'. 

In sub-section (2). 'paid* means actually 
paid or incurred according to tbe method of accoun- 
ting upon the basis of which the profits or gains are 
computed under this section: ‘plant* includes vehicles, 
hooks, scientific apparatus and surgical eouipment pur- 
chased for the purposes of the business, nrofession or 
vocation: and ‘written down value* means^ 

(a) in the case of assets acquired in the nrevious 
year, the actual cost to the assessee: 

-(b) in the case of assets acquired before the 
pre-vio^ year the actual cx)st to the assessee less all 
depreciation actually allowed to him under this Act, or 
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any Act repealed thereby ,or under executive orders 
issued when the Indian Income-tax Act, 1886) was m 
force 

Provided that in the case of a building previo- 
usly the property of the assessee and brought into use 
for the purposes of business, profession or vocation 
after the 28th day of February 1946, ‘written down 
value’ means the actual cost to the assesse reduced by 
an amount equal to the depreciation calculated at the 
rate in force on that date that would have been allo- 
wable had the building been used for the aforesaid 
purposes smce the date of its acquisition by the assessee 
and had the provisons .of this Act relating to the 
allowance for depreciation been in force on and from 
the date of acquisition 

Provided further that where the provisions of 
the proviso to sub-section (2) of section 29 are appli- 
cable, the actual cost to the assessee referred to m 
clauses (a) and (b) shall be the actual cost to the person 
succeeded in the business, profession or vocation 

(6) A trade, professional or similar association 
performing specific services for its members for remun- 
eration definitely related to those services shall be 
deemed for the purpose of this section to carry on 
business in respect of those services, and the profits 
and gains therefrom shall be liable to tax accor dingl y 

(7) Notwithstanding anything to the contrary 
contained in sections 8, 9, 10, 12 or 18, the profits and 
gams of any business of insurance and the tax payable 
thereon shall be computed in accordance with the rules 
contained in the Schedule to this Act. 

Other sources. 

Under fhe head ‘Income from other sources’ an 
assessee shall pay tax in respect of income, profits and 
gains of every kind which may be included m his 
total income (if not included under any of the preced- 
ing heads) Such income, profits and gains shall be 
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computed after making allowance for any expenditure 
(not being in the nature of capital expenditure) inc- 
urred solely for the purpose of making or earning such 
income, profits or gams {)romded that no allowance shall 
be made on account of — 

(a) any personal expenses of the assessee, or 

(b) any interest chargeable under the Act which 
is payble without British India , not being interest on 
a loan issued for public subscription before the 1st day 
of April, 1938, or not being interest on which tax has 
been paid or from which tax has been deducted under 
section 18, or 

(c) any payment which is chargeable under the 
head “Salaries”, if it is payable whithout British India 
and tax has not been paid thereon nor deducted there- 
from under section IS 

Where an assessee lets on hue machinery, plant 
or furniture belonging to him, he shall be entitled to 
allowances in accordance with the provisions of (iv). 
(v), (vi) and (vii) of sub-section (I) of section 10 of 
the Act(S<?e under the head “business"). 

Where an assessee lets on hire machinery, plant 
or furniture belonging to him and also buildings, and 
the letting of the buildings is inseparable from the 
letting of the said machinery, plant or furniture he 
shall be entitled to allowances in accordance with the 
provisions of clauses (iv), (v), (vi) and (vii) of sub- 
section (2) of section 10 of the Act in respect of such 
buildings. 

Capital Gains. Under the “capital gams” an 
assessee is to pay tax in respect of any profits or gains 
arising grom the sale, exchange or transfer of a capital 
asset effected after the 31st of March 1946; and such 
profits and gams shall be deemed to be income of 
the previous year in which the sale, exchange or tra- 
nsfer took place. 

ExempUons' (1) where the amount of capital 
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gains in the previous year does not exceed fifteen thou- 
sand rupees, the tax shall not be payable by the ass- 
essee and such amount shall not be included in his 
total income. 

(2) The tax shall not be payable bv an 
assessee in respect of any profits or gains arising 
from the sale, exchange or transfer of a capital asset) 
being property the income of which is chargeable un- 
der section 9 (see under the head “property’*) and 
which has been possessed by the assessee or a parent 
of his for not less than seven years before the date on 
which the sale, exchange or transfer took place, aud 
the amount of such profits or gams shall not be in- 
cluded in his total income 

(3) Any transfer of capital assets by reason of the 
compulsory acquisition thereof under any law for the 
time being in foice relating to the compulsory acqui- 
sition of property for public purposes or any distribu- 
tion ofcapital assets on the total or par '•lal, partition of 
a Hindu undivided family, or on the dissolution of a 
firm or other association of persons, or on the liqui- 
dation of a compay, oi under a deed of gift, bequest, 
will or transfer on inevocable trust shall not, for the 
above purpose, be treated as sale, exchange or transfer 
of the capital assets 

(4) The transfer of a capital asset by a company 
to a subsidiary company, the whole of the share captial 
of which IS held by the parent company or by the 
nominees thereof, shall not- be treated as a sale, ex- 
change or transfer for the above purposes where the 
subsidiary company is resident in British India and is 
registered under the Indian Companies Act, 1913, so 
howthat for the purposes of clause (vi) or clause (vii) 
of sub-section (2) of section 10, the cost or the written 
down value, as the case may be, of the transferred ca- 
pital asset shall be taken to be the same as it would 
have been if the parent company had continued to hold 
the capital as set for the purposes of its business 
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“Capital asset" means property of any kind 
(other than agricultural land) held by an assessee, whe- 
ther or not connected with his business, profession or 
vocation, but does include — (1) any ‘stock-in-trade- 
consumable stores or raw materials held for the pur- 
poses of his business, profession or vocation; (li) 
personal effects,that is to say, movable property (inclu- 
ding wearing apparel, jewellery and furniture) held 
for personal use by the assessee or any member of his 
family dependent on him. 

Method of computation- (A) The amount of a 
capital gain shdl be computed after making the foll- 
owing deductions from the full value of the consider- 
ation for which the sale, exchange or transfer of the 
capital asset is made, namely:- 

(i) expenditure incurred solely in connection with 
such sale, exchange or transfei, 

(ii) the actual cost to the assessee of the capital ' 
asset, including any expenditure of a capital nature 
incurred and borne by him in making any additions or 
alterations thereto, but excluding any expenditure in 
respect of which any allowance is admissible under any 
provision of sections 8,9,10 and 12. 

Provided that where a person who acquires a 
capital asset from the assessee, whether by sale," ex- 
change or transfer, is a person with whom the assessee 
is dmectly or indirectly connected, and the Income-tax 
Officer has reason to believe that the sale, exchange or 
transfer was effected iwith the object of avoidance or 
reduction of the liability of the assessee under the 
above provisions, the full value of the consideration 
fpr which the sale, exchange or transfer is made shall, 
with the prior approval of the Inspecting Assistant 
Commissioner of Income-tax, be taken to be the fait 
market value of the capital asset on the date on which 
the ssie, exchange or transfer took place 

Provided further that where the capital asset is 
an asset in respect of which the assessee has obtained 
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depreciation allowance m any year, the actual cost of the 
asset to the assessee shall be its written down value, 
as defined in section 10, increased or diminished, as 
the case may be, by any adjustment made under clause 
(vii) of sub-section (2) of that section* 

provided further that where the capital asset 
became the property of the assessee before the 1st day 
of January, 1939, he may, on proof of the fair market 
value thereof on the said date to the satisfaction of th« 
Income-tax Officer, substitute for the actual cost such 
fair market value which shall be deemed to be the 
actual cost to him of the asset, and which shall be 
reduced by the amount of depreciation, if any, allowed 
to the assessee after the said date and increased or 
di m inished as the case may be,' by any adjustment made 
under clause (vii) of sub-section (2) of section 10 

Provided further that where the capital asset 
was on any previous occasion the subject of negotia- 
tions for Its sale, exchange or transfer, any option or 
other money received and retained by the assessee in 
respect of such negotiations shall be deducted in com- 
puting the actual cost to him of such asset 

(B) Where any capital asset became the property 
of the assessee under any of the circumstances referred 
to in exemption under head (3) above, its actual cost 
allowable to him for the purposes of this section shall 
be Its actual' cost to the previous owner thereof, and 
the above provisions regarding method of computation 
shall apply accordingly, and where the actual cost to 
the previous owner cannot be ascertained, the fair 
market value at the date on which the capital asset 
became the property of the previous owner shall be 
deemed to be the actual cost thereof 

Exceptional cases Where a capital gain arises from 
the sale, exchange or transfer of a capital asset which 
immediately before the date on which the sale, excha- 
nge or transfertook place was being used by theassessee 
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for the purposes of hife business, profession or vocation 
or which in the two years immediately preceding that 
date was being used by him or a parent of his mainly 
for the purposes of his own or the parent’s own resi- 
dence, and the assessee has within a period of one year 
before or after that date purchased a new capital asset 
for the same purposes of his business, profession or 
vocation or, as the case may be, for the purposes of 
his own residence, then instead of the capital gam 
being charged to tax as income of the previous year in 
which the sale, exchange or transfer took place, it shall, 
if the assessee so elects in writing before the assessment 
is made be dealt with in accordance with the following 
provisions 

(a) if the amount of the capital gatn ts greater 
than the cost of the new asset,- (i) the difference bet- 
ween the amount of the capital gain and the cost of the 
new asset shall be charged under the above provisions 
as income of the previous year, and (li) for the pur- 
poses of computing in respect of the new asset any 
allowance under clause (vi) or clause (vii) of sub-section 
(2) of section 10 or the amount of any capital gain 
arising from its sale, exchange or transfer, the cost or 
the written down value, as the case may be, shall be 
nil, or 

(b) if the amount of tlu capital gatn is equal to 
or less than the cost of the new asset,- (i) the capital 
gain shall not be charged under the above provisions, 
and (ii) for the purposes of computing in respect of 
the new asset any allowance under the said clause (vi) 
or any allowance or adjustment under the said clause 
(vii) or the amount of any capital gam arising from its 
sale, exchange or transfer, the cost or the written 
down value, as the case may be, shall be reduced by the 
amount of the, capital gam. 

provided that where in respect of the purchase 
of a new capital asset consisting of plant or machinery 
the assessee satisfies the Income-tax Officer that des- 
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pite exercise of due diligence it has not been possible 
to make the purchase within the period specified under 
these piovisions, the Income-tax Officer may, with the 
prior approval of the Inspecting Assistant Commis- 
sioner of Income-tax, extend the said period to such 
date as he considers reasonable 
Income not to be taxed 

(a) Any income derived from property held un- 
der trust or other legal obligation wholly for reliigious 
or charitable purposes, and in the case of property so 
held m part only for such purposes, the income applied, 
or finally set apart for application, thereto 

(b) Any income derived from business carried 
on on behalf of a religious or charitable institution 
when the income is applied solely to the purposes of 
the institution and — (i) the business is carried on in 
the course of the carrying out of a primary purpose of 
the institution, or (ii) the work in connection with the 
business is mainly carried on by beneficiaries of the 
institution 

(c) Any income of a religious or charitable ins- 
titution derived from voluntary contributions and app- 
licable solely to religious or charitable purposes 

(d) The income of local authorities except income 
from a trade or business carried on by the authority so 
far as that income is not income arising from the sup- 
ply of a commodity or service within its own jurisdic- 
tional area 

( e) Interest on securities which are held by, 
are the property of any Provident Fund to which the 
Provident Funds Act, 1925, applies 

(f) Any special allowance, benefit or perquisite 
specifically granted to meet expenses wholly and neces- 
sarily incurred in the performance of the duties of an 
office or employment of profit 

(g) Any receipts not being receipts arising from 
business oi the exercise of a profession, vocation or 
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occupation, which are of a casual and non-recurring 
nature, or are not by way of addition to the remuner- 
ation of the employee. 

(h) Agricultural income. 

(i) Any income received by trustees on behalf of 
a recognised provident fund. 

(]) Any income received — 

(i) by a person accredited as representative in 
British India for political purposes of an Indian State 
or the Ruler thereof, as his remuneration from the 
State or Ruler for service in such capacity, 

(ii) by a Consul General, Consul, Vice-Consul or 
Consular Agent of a foreign State, as remuneration 
from such State for service in such capacity; 

(iii) by a person employed by the Consulate of a 
foreign State, not being a British subject or the subject 
of an Indian State, as remuneration from such foreign 
State for service in such capacity; 

(iv) by a Trade Commissioner or other official 
representative in British India of the Government of 
any other part of the British Empire or of a foreign 
Government, as his official salary, if the official salary 
of the corresponding officials, if any, of the Central 
Government resident for similar purposes in the coun- 
try concerned enjoy a similar exemption in that 
country; 

(v) by a member of ^he staff of Trade Commissi- 
oner or official representative referred to in sub-clause 
(iv) above, as his official salary; when such member 
is a subject of thejCountry represented, and the coun- 
try represented has made corresponding provisions for 
similar exemptions in the case of members of the staff 
of the corresponding officials of the Central 
Government. 

(k) The income chargeable under the head “Sala- 
ries” of a Nepalese member of the Nepalese Military 
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Force serving with His Majesty's Forces, or any 
member of an Indian State Force so serving, and any 
other income accruing or arising without British 
India by any such member while the Force to which 
he belongs is serving with His Majesty’s Forces 

"CJtantahle purpose" includes relief of the poor, 
education, medical relief, and the advancement of any 
other object of general public utilities, but not that 
part of the income of a private religious trust which 
does not enure for the benefit of the public 

“Agricultural tncotm" means — 

(a) any rent or revenue derived from land 
which IS used for agricultural purposes, and is either 
assessed to land-revenue in British India or subject to 
a local rate assessed and collected by officers of the 
Crown as such, 

(b) any income derived from such land by — (i) 
agriculture, or (ii) the performance by a cultivator or re- 
ceiver of rent m-kindof any process ordinarily employ- 
ed by a cultivator or receiver of rent-in-kmd to render 
the produce raised or received by him fit to be taken to 
market, or (m) the sale by a cultivator or receiver of 
rent-in -kind of the produce raised or received by him, 
in respect of which no process has been performed 
other than a process of the nature described in sub- 
clause (ii), 

(c) any income derived from any building 
owned and occupied by the receiver of the rent or re- 
venue of any such land, or occupied by the cultivator 
or the leceiver of rent-in-kmd, of any land with 
respect to which, or the produce of which, any 
operation mentioned m sub-clauses (ii) and (iii) of 
clause (b) is carried on. 

Provided that the building is on or in the imm- 
ediate vicinity of the land, and is a building which 
the receiver of the rent or revenue or the cultivator 
or the receiver of the rent-in-kind by reason of his 
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connection with that land, requires as a dwelling- 
house. or as a store-house or other out-building. 

In the case of income which is partially agricul- 
tural income and partially income chargeable to income- 
tax under the head “Business*', in determining that 
part- which is chargeable to income-tax the market- 
value of any agricultural produce which has been rais- 
ed by the assessee or received b}’ him as rent in kind 
and which has been utilised as raw material in such 
business or the sale receipts of which are included in 
the accounts of the business shall be deducted, and no 
further deduction shall be made in respect of any 
expenditure incurred by the assessee as a cultivator 
or receiver of rent in kind 

For this purpose "market-value” shall be 
deemed to be — (a) where agricultural produce is 
originally sold in the market in its raw state, or after 
application to it of any process ordinarily employed 
by a cultivator or receiver of rent in kind to render 
it fit to be taken to market, the value' calculated accor- 
ding to the average price at which it has been so sold 
during the year previous to that in which the assess- 
ment is made ; (b) where agricultural produce is not 
ordinarily sold in the market in its raw state-, the 
aggregate of — (1) the expenses of cultivation; (2) the 
land revenue or rent paid for the area in which it 
was grown: and (3) such amount as the Income-tax 
Officer finds, having regard to all the circumstances in 
each case, to represent a reasonable rate of profit on 
the sale of the produce in question as agricutural 
produce 

Exemptions of a genered nature. 

(1) The tax shall not be payable by an assessee 
in respect of any sum which he receives as a member 
of a Hmdu undivided family where such sum has been 
paid out of the income of the family. 

(2) The tax shall not be payable by an assessee — 
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(a) if a partner of an unregistered firm, in res- 
pect of any portion of his share in the profits and gains 
of the firm computed in the manner laid down in 
clause (b) of sub-section (1) of section 16 on which the 
tax has already been paid by the firm, or 

(b) if a member of an association of persons 
other than a Hindu undivided family, a company or a 
firm, in respect of any portion of the amount which 
he IS entitled to receive from the association on which 
the tax has already been paid by the association, of 

(c) in respect of any income, profits, or gains > 
accruing or arising to him within an Indian State, 
unless such income, profits or gams are received or 
deemed to be received in or are brought into British 
India in the previous year by or on behalf of the 
assessee, or are assessable under section 42 

Exemption in the case of life insurance. 

No tax shall be payable m 'respect of any 
sum paid by an assessee to effect an insurance on the 
life of the assessee or on the life of a wife or husband 
of the assessee or in respect of a contract for a deferred 
annuity on the life of the assessee or on the life of a 
wife or husband of the assessee, or as a contribution 
to any Provident Fund to which the Provident Funds 
Act, 1925, applies. 

Where the assessee is a Hindu undivided family, 
there shall be exempted any sum paid to effect an 
insurance on the life of any male member of the family 
or of the wife of any such member. 

The above shall not apply, to so much of any 
premium or other payment made on a policy other 
than a contract for a deferred annuity as is in excess 
of ten per cent of the actual capital sum assured, and 
m calculating any such capital sum no account shall be 
taken of the value of any premiums agreed -to be re- 
turned or of any benefit by way of bonus or other- 
wise which IS to be or may be received either before 
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or after death either by the person paying the premium 
or by any other person and which is not the sum 
actually assured. 

Maximum exemptmi under this head: The 
aggregate of any sums exempted under the above 
provisions under the head “life insurance' shall not, 
together with any sums exempted under the second 
proviso to sub-section (1) of section 7 (under the head 
“salary" deducted for securing to the assessee a defe- 
rred anntiity or making provision for his wife and 
childern and any sums exempted under sub-section (1) 
of section 58 F (contributions to a recognised provi- 
dent fund and interest credited on the accumulated 
balance of any employee in a recognised pro\ddent 
fund), exceed in the case of an individual, one-sixth of 
the total income of the assessee. or six thousand 
rupees, whichever is less, and in the case of a Hindu 
undivided family, one-sixth of the total income of the 
assessee. or twelve thousand rupees, whichever is less. 

Super-tax. 

In addition to the income-tax charged for any 
year, there is charged, levied and paid for that year in 
respect of the total income of the previous year of any 
in(hvidual, Hindu undivided family, company, local au- 
thority. unregistered firm or other association of per- 
sons, not being a registered firm, or the partners of the 
firm or members of the assoaation mdividuaUy. an 
additional duty of income-tax called “super-tax" at the 
rate or rates laid down for that year by the annual 
Finance Act of the Central Legislature 

Procedure for assessment of income-tax. 

Return of i'uconie : On or before the 1st day 
of May in each year, the Income-tax Officer is to give 
notice, by publication in the press and by publication 
in the prescribed manner, requiring every person 
whose total income during the previous year exceeded 
the maximum amount which is not chargeable to in- 
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come-tax to furnish, within such period not being less 
than sixty days as may be prescribed m the notice, a 
return, in the prescribed form and verified m the 
prescribed manner, setting forth (along with such 
other particulars as may be required by the notice) 
his total income and total world income during that 
year The Income-tax Officer may in his discretion 
extend the date for the delivery of the return in the 
case of any person or class of persons 

In the case of any person whose total income 
^ is, in the Income-tax Officer’s opinion, of such an 
amount as to render such person liable to income-tax 
the Income-tax Officer may serve a notice upon him 
requiring him to furnish, within such period, not being 
less than thirty days, as'ttiay be specified in the notice 
a return in the same manner as prescribed above In 
this case also the date for the delivery of the return 
may be extended by Income-tax Officer in his discre- 
tion 

If any person has not furnished a return within 
the time allowed in the manner explained above, or 
having furnished a return discovers any omission or mis- 
statement therein, he may furnish a return or revised 
return, as the case may be, at any time before the asse- 
ssment is made 

The Income-tax Officer may serve on any per- 
son who has made a return or has been called upon 
to make return, a notice requiring him on a date 
to be therein specified, to produce, or cause to be 
' produced, such accounts or documents as the Income- 
tax Officer may require, The Income-tax Officer 
cannot, however, require the production of any acco- 
unts relating to a period more than three years prior 
to the previous year. 

The prescribed form of the returns referred to 
above shall, in the case of assessee engaged in any busi- 
ness, profession or vocation, require him to furnish 
particulars of the location and style of the principal 
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place wherein he carries on the business, profession or 
vocation and of any branches thereof, the names and 
addresses of his partners, if any, m such business, 
profession or vocation and the extent of the share of 
the assessec and the shares of all such partners m the 
profits of the business, profession or vocation and any 
branches thereof. 

Assessment ■ If the Income-tax-Officer is satis- 
fied Without requiring the presence of the assessee or 
the production by him of any evidence that a return 
as made above is correct and complete, he shall assess 
the total income of the assessee, and shall determine 
the sum payable by him on the basis of such return. 
If he is not thus satisfied, he shall serve on such per- 
son a notice requiring him, on a date to be therein 
specified, either to attend at the Income-tax Officer’s 
office or to produce, or to cause to be there produced, 
any evidence on which such person may rely in supp- 
ort of the return, and then after hearing such evidence, 
assess the total income accordingly. 

On failure of a person to make a return as req- 
uired above, the Income-tax Officer shall make the 
assessment to the best of his judgment and determine 
the sum payable by the assessee on the basis of such 
assessment and, in the case of a firm, may refuse to 
register it or may cancel its registration if it is already 
registered after due notice, 

Penalty for concealment of income or improper 
distribution of profits : Penalty for not filing a return 
within the time allowed is, in addition to the amount 
of the income-tax and super-tax, if, any, payable by 
him, a sum not exceeding one and a half times that 
amount. 

Panalty for not producing accounts or documents 
or evidence as required by the Income-tax Officer, 
or for concealing particulars of the- income or delibera- 
tely furnishing inaccurate particulars of such income 
is, in addition to any tax payable by him, a sum not 
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exceeding one and a half times the amount of the in- 
come-tax and super-tax, if any, which would have 
been avoided if the income as returned by such person 
had been accepted as the correct income 

No penalty is liable on an assessee whose total 
income is less than three thousand five hundred rupees 
unless he was served with special notice under section 
22 (2) by the Income-tax Officer to file a return 

Similarly, where a person has failed to comply 
with a notice under section 22 (2) and proves that 
he has no income liable to tax, the penalty imposable 
shall not exceed twenty-five rupees, 

Notice of demand When any tax, penalty or 
interest is due in consequence of any order passed 
under or in pursuance of the Act, the Income-tax 
Officer shall serve upon the assessee or order person 
liable to pay such tax, penalty or interest a notice of 
demand in the prescribed form specifying the sum so 
payable The amount must be paid within the time, 
at the place and to the person mentioned in the notice 
or order, or if a time is not so specified in the notice or 
order, or if a time is not so mentioned, then on or before 
the first day of the second month following the day 
of the service of the notice or order, and any assessee 
failing so to pay shall be deemed to be in default^ 
provided that, when an assessee has presented an 
appeal, the Income-tax Officer may in his discretion 
treat the assessee as not being in default as long as 
such appeal is undisposed of 

When an assessee is in default in making a pay- 
ment of income-tax, the Income-tax Officer may in 
his discretion direct that, in addition to the amount of 
the arrears, a sum not exceeding that amount shall be 
recovered from the assessee by way of penalty The 
amount of the income-tax as well as of penalty, if any, 
may be recovered as an arrear of land-revenue 

Cancellation of assessment when came is 
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/shown : Where an assessee within one month from 
the service of a notice of demand, satisfies the Income- 
tax Officer that he was prevented by sufficient cause 
from making the return within the time allowed or 
that he did not receive any notice or that he had not 
a reasonable opportunity to comply, or was prevented 
by sufficient cause from complying, with the terms of 
a notice, the Income-tax Officer must cancel the assess- 
ment and proceed to make a fresh assessment 

Appeal . An appeal lies to the Appellate Assis- 
tant Commissioner in the prescribed form and duly 
verified within thirty days of the notice of demand. 
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6. (1) Subject to the provisions of sub-sections f3), (4), 
(5) and (6), for the year beginning on the 1st day of April 
1947- 

(a) income-tax shall be charged at the rates specified 
in Part I of the Schedule, and 

(b) rates of super-tax shall, for the purpose of section 
55 of the Indian Income-tax Act, 1922, be those specified in 
Part II of the Schedule 

(2) In making any assessment for the year ending on 
the 31st day of March 1948, there shall be deducted from the 
total income of an assessee, in accordance with the provisions 
of section 15A of the Indian Income-tax Act, 1922, an amount 
equal to _ one-fifth of the earned income, if any, included in 
his total income, but n of exceeding in any case four thousand 
rupees 

(3) In making any assessment for the year ending on 
the 31st day of March, 1948, — 

(a) where the total income of an assessee, not being 
a company includes any income chargeable under the head 
"Salaries” as reduced by the deduction for earned income 
appropriate thereto, or any income chargeable under the 
head "Interest on securities”, or any income from dividends 
in respect of which he is deemed under section 49B of the 
Indian Income-tax Act, 1922, to have paid income-tax imposed 
in British India, the income-tax payable by the assessee on 
that part of his total income which consists of such inclusions 
shall be an amount beanng to the total amount of income-tax 
payable according to the rates applicable under the operation 
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of the Indian Finance Act, 1946, on his total income the same 
proportion as the amount of such inclusions bears to his total 
income , 

(b) where the total income of an assessee, not being a 
company, includes any income chargeable under the head 
"Salaries” on which super-tax has been or might have been 
deducted under the provisions of sub-section (2) of section 
18 of the Indian Income-tax Act, 1922, the super-tax payable' 
by the assessee on that portion of his total income which 
consists of such inclusion shall be an amount bearing to the 
total amount of super-tax payable according to the rates 
applicable under the operation of the Indian Finance Act, 
1946, on his total income the same proportion as the amount 
of such inclusion bears to his total income 

(4) _In making any assessment for the year ending on 
the 31st da”y of March 1948, where the total income of an 
assessee consists partly of earned income and partly of un- 
earned income, the super-tax payable by him shall be — 

(i) on that part of th e earned i ncome chargeable 
under the head “Salaries” to whiSTcIaus? (b) of sub-section 
(3) applies, the amount of super-tax computed in accordance 
with the provisions of that sub-section, 

(ii) on the remainder of the earned income, the 
amount which bears to the total amount of super-tax which 
would have been payable on his total income had it consisted 
wholly of earned income the same proportion as such remain- 
der bears to his total income, 

(ill) on the unearned income, the amount which 
bears to the total amount of super-tax which would have 
been payable on his total income had it consisted wholly of 
unearned income the same proportion as the unearned income 
bears to his total income 

(5) In making any assessment for the year ending on 
the 31st day of March 1948, — 

(a) where the total income of a company includes any 
profits and gams from life insurance business, the super-tax 
payable by company shall be reduced by an amount computed 
at the rate of two annas in the rupee on that part of its 
total income which consists of such inclusion, 

(b) where the total income of an assessee, not being 
a company, includes any profits and gains from life insurance 
busmess, tbe income-tax and super-tax payable by the asse" 
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ssee on that part of his total income which consists of such 
inclusion shall be an amount bearingi to the total amount of 
such taxes payable according to the rates applicable under 
the operation of the Indian Finance Act, 1942, on his total 
income the same proportion as the amount of such inclusion 
bears to his total income, so however that the aggregate 
of the taxes so computed in respect of such inclusion 
shall not in any case exceed the amount of tax payable on 
such inclusion at the rate of five annas in the rupee 

(6) In cases to which section 17 of the Indian Income- 
tax Act, 1922, applies the tax chargeable shall be determined 
as provided in that section but with reference to the rates 
imposed by sub-section (1), and in accordance, where 
applicable, with the provisions of sub-sections (3), (4) and 
(5) of this section 

(7) For the purposes of making any deduction of 
income-tax in the year beginnmg on the 1st day of April 
1947, under sub-section (2) or sub-section (2B) of section 18 
of the Indian Income-tax Act, 1922, from any earned income 
chargeable under the head ‘“Salaries’", the estimated total 
income of the assessee under this head shall, in computing 
the income-tax to be deducted, be reduced by an amount 
equal to one-fifth of such earned income, but not excee- 
ding m any case four thousand rupees 

(8) For the purposes of this section and of the rates of tax 
imposed thereby, the expression “total income” means 
total income as determined for the purposes of income-tax 
or super-tax, as the case may be, in accordance with the 
provisions of the Indian-Incorae-tax Act, 1922, and the 
expression ‘‘earjied-mcom.e” has the meaning assigned to it 
in clause (6 A A) of section 2 of that Act. 

7. Amendment of section 10, Act XII of 1942- To sub- 
section (2) of section 10 of the Indian Finance Act, 1942, the 
following proviso shall be added, namely. — 

“Provided that if it is subsequently found that the 
sum so repaid was excessive, the excess, repayment shall be 
recoverable, and the provisions of law referred to in sub- 
section (4) of section 2 of the Excess Profits Tax Ordinance, 
1943, shall apply to the payment and recovery of the amount 
of the excess repaymemt as if that amount were a deposit 
, required to be made under that section, but notwithstanding 
the provisions of sub-section (7 ) of section 46 of the Indian 
Income-tax Act,1922, as applied by the said sub-section (4), 
such recovery may be made at any time," 
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THE SCHEDULE 

{See Section. 6) 

PARTI 

Rates of Income-tax 

A — In the case of eveiy individual, Hindu undivided family, 

unregisteied firm and other association of persons not being a case to 

which pa’-agraph B of this Part applies— 

Rate 

1 On the first Rs 1,500 of total income Nil 

2 On the next Rs 3,500 of total income One anna in the rupee 

3 On the next Rs 5,000 of total income Two annas in the rupee 

4 On the'next Rs 5,000 of total income • Three and a half annas 

111 the rupee 

5 On the balance of total income Piva annas in the rupee 

Provided that'— 

(i) no income-tax shall be payable on a total income which 
before deduction of the allowance, if anj, foi earned income, does 
not exceed Rs 2,500 

(ii) the income-tax payable shall in no case exceed half the 
amount by which the total income (before deduction of the said 
allowance, if any, for earned income) exceeds Rs 2,600 , 

(ill) the income-tax parable on the totah income as reduced 
by the allowance for earned income shall not exceed either — 

(a) a sum bearing to half the amount by which the total in- 
come (before deduction of the allowance for earned income ex- 
ceeds Rs 2,600 the same propoition as such i educed total income 
bears to the unreduced total income, or 

(b) the income-tax payable on the inoolne so reduced at the 
rates herein specified. — 

whichever is less 

B In the case of every company and local authority, and 
in every case in which under the provisons of the Indian Income- 
tax Act, 1922, income-tax is to be charged at the maximum rate— 

On the whole of total income Five annas in the lupee 

PART II 

. Rates of Super-tax 

■i> in the case of every individual, Hindu undivided family, 
uniegistered firm and other association of persons, not being a 
case to which any other paiagraph of this Part applies — 
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1. On the iirst Bs. 

26.000 of total 
income 

2 On the next Be. 
.5,000 of total 
income. 

3. On the next Ba. 

5.000 of total 
income 

4. On the next Ba. 

10.000 of total 
income. 

5 On the next Bs. 

10,000 01 total 
income 

6. On the next Ba 

10,000 of total 
income 

7 On the next 
Bs 10,000 of 
total income. 

8 On the next 
Bs 15,000 of 
total income 

9. On the next 
Bs. 16,000 of 
total income 

10 On the next 
Bs 16,000 of 
total income. 

11 On the next 
Bs. 30,000 of 
total income 

1 2 On the balance 
of total in- 
come 


Bate, if income 
wholly earned. 

Nil 


Two annaa in the 
rupee. 

Two and a half 
annas in the rupee 

Three annas in the 
rupee. 

Four annns in the 
lupee. 

Five anna.s in the 
rupee 

Six annas in the 
rupee 

Seven annas in the 
rupee. ' 

Eight annas m the 
rupee. 

Nine annas in the 
rupee 

Ten annas in the 
rupee 

Ten and a half annas 
in the rupee 


Bate, if income 
wholly unearned. 

Nil. 


Three annas in the 
rupee. 

Three and a half 
annas in the rupee. 

Four annas m the 
rupee 

Five annas in the 
rupee 

Six annas in the 
rupee. 

Seven annas in the 
rupee 

Eight annas in the 
rupee 

Nine annas in the 
rupee. 

Ten annas m the 
rupee 

Ten and a half annas 
in the rupee 

Ten and a half annas 
in the rupee. 


B — In the case of every lofcal authonty— 

Bate 

On the whole of total income . Two annas in the 

, rupee 
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C — In the case of an association of persons being a co-opera- 
tive society, other than the Samkatta Saltowners’, Society in the 
Bombay Presidency, for the time being registered under the Co- 
operative Societies Act, 1912, or under an Act of a Provincial Legi- 
slature governing the registration of co-operative societies — 

Rate 

(1) On the first Rs 25,000 of total 

income Nil 

(2) On the balance of total income Two annas in the 

rupee 

D — In the case of every company — 

Rate 

On the whole of total income Two annas in the rupee, 

and in addition, in 1 aspect of that part of the total income (as 
reduced by the amount of dividends payable at a fixed rate) which 
does not exceed the amount of dividends, not being dividends pay- 
able at a fixed rate, declared in British India in respect of the 
whole or part of the previous year for the assessment for the year 
ending on the 31st day of March 1948, on the amount bv which 
such part — 

Rate 

(a) exceeds 30 per cent , but does not exceed 40 per cent , 
of the total income as so reduced Thiee annas in the 
rupee 

(b) exceeds 40 per cent , but does not exceed 50 per cent , 
of the total income as so reduced Five annas in the 
rupee 

(c) exceeds 50 per cent,, of the total income as so reduced 
Seven annas in the rupee. 

Provided that — 

(I) no additional super-tax shall be payable where such 
part IS less than, or equal to, five per cent on the capital of the 
company ; 

(II) where such part is more than five per cent on the 
capital of the company, the additional super-tax payable shaU be 
reduced by the amount of additional super-tax which would, but 
for the provisions of clause (1) of this proviso, have been payable 
had such part been equal to five per cent on the capital of the 
company , 

(ill) the additions(l super-tax shall be payable only by a 
company in which the public are substantially interested within 
the meaning of the Explanation to sub-section (1) of section 23A 
of the Indian Income-tax Act, 1922, or a subsidiary company of 
such a company where the whole of the share capital of such-subsi- 
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which would have been payable on his total world in- 
come had It been his total income the same proportion 
as his total income bears to his total world income. 

Where there in included in the total income of 
any assessee any income (including income from a share 
in an unregistered firm, if assessed as such) exempted 
from tax by or under the provisions of this Act, the 
income-tax excluding super-tax payable by the assessee 
shall be an amount bearing to the total amount of the 
income-tax excluding super-tax which would have 
been payable on the total income had no part of it 
been exempted the same proportion as the unexemp- 
ted portion of the total income bears to the total in- 
come 

(3) Where there is included in the total ncome 
of any assessee any income exempted from tax under 
clause(c) of sub-section (2) of section 14, the super-tax 
payable by the aesessee shall be an amount bearing to 
the total amount of the super-tax which would have 
been payable on the total income had no part of it 
been so exempted the same proportion as the total 
income less the portion so exempted bears to the total 
income 

(4) Where any income exempted from tax under 
clause (c) of sub-section (2) of section 14 which has 
been taken into account under sub-section (2) of sub-sec- 
tion (3) of this section as part of the total income of an 
assessee for the purpose of determining the income-tax 
or super-tax payable by him is in a subsequent year 
brought into or received in British India by the asse- 
ssee and becomes chargeable with tax accordingly, the 
tax including super-tax payable by the assessee on his 
total income or that subsequent year shall be — 

(a) the amount which bears ^to the total 
amount of the tax including super-tax which would 
have been payable on his total income as reduced by 
the amount of the income so brought into or received 
in British India had such reduced income been his 
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total income tiie same proportion as his total income 
bears to such reduced income, or 

(b) the amount -which bems to the total amo- 
unt of the tas including super-tax -which would have 
been payable on the amount of the income so brought 
into or received in British India had such income been 
his total income the same proportion as his total in- 
come so brought into or received in British India, 
-whichever is the greater. 

(5) WTiere the amount of the total income of 
any assessee is deemed to be thetotal income reduced 
under the pro\nsions of section 15-A by an allowance 
for earned income, the expression “total income" in 
this section shall, for the purpose of determining the 
amount of income-tax (but not super-tax) payable by 
the assessee, be deemed to be his total income so 
reduced. 

(6) Where the total income of an assessee, 
not being a company, includes any income chargeable 
imder the head ‘‘capital gains” the tax. including super- 
tax. payable by him on his total income shall be — 

G) income-tax and super-tax parable on his total 
income as reduced by the amount or such inclusion, had 
such reduced income been his total income, plus 

(ii) income-tax on the whole amount of such inclusion 
at the following rates, namely: — 

where such amount — Rate, 

exceeds Rs lo.'OOO but does not 

exceed 50,030 One anna in the rupee, 

exceeds Rs. 50,000 but does not 

exceed Rs 2,03,033 Two annas in the rupee, 

exceeds Rs.2,00,000 but does not 

exceed Rs 5,00,030 Three annas in the rupee, 

exceeds Rs 5,00,000 but does not 

exceed Rs. 10,00,OM Four annas in the rupee 

exceeds Rs. 10,00,000 Fire annas in the rupee: 

Pio-rided that where owing to the fact that the amo- 
unt of such inclusion has exceeded a certain limit, income- 
tax thereon is payable or is payable at a higher rate, the 
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amount of income-tax so payable shall be reduced so as not 
to exceed — 

(a) the amount which would have been payable if the 
amount of such inclusion had not exceeded that limit, plus 

(b) one-half of the amount by which the amount of 
such inclusion exceeds that limit 

(7) Where the total income of a company includes any 
income chargeable under the head ‘“capital gains"’, the 
super-tax payble by the company in any year shall be redu- 
ced by an amount computed on that part of its total income 
which consists of such inclusion at the rate of super-tax 
(excluding the rate of additional super-tax, if any) specified 
in the case of a company by the annual Act of the Central 
Legislature fixing the rate or rates of tax for that year 

Business Profits Tax 

By the Business Profits Tax Act, 1947, another 
special tax on income arising from business has been 
imposed For this purpose, “bustttess" includes any 
trade, commerce or manufacture, or any adventure in 
the nature of trade, commerce or manufacture, or any 
profession or vocation the profits of which are charge- 
able according to the provisions of section 10 of the 
Indian Income-tax Act, 1922 . provided that where the 
functions of a company or of a society incorporated 
by or under any enactment consist wholly or mainly 
m the holding of investments or other property, the 
holdmg of the investments or property shall be deemed 
for the purpose of this definition to be a business 
carried on by such company or society, provided farther 
that all businesses to which this Act applies carried 
on by the same person shall be treated as one business 
for this purpose. 

Charge of tax 

It is provided that there shall, ^ in respect of 
any business to which this Act applies, be charged, 
levied and paid on the amount of the taxable profits 
during any chargeable accounting period, a tax which 
shall be equal to sixteen and two-thirds percent of the 
taxable profits. The following are totally exempt from 
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this tax : (a) any profits which are, under the provisions 
of sub-section (3) of section 4 of the Indian Income- 
tax, 1922, exempt from income-tax; (b) all profits 
from any business of life insurance; and (cj any sum 
paid to a business by or through the Central Govern- 
ment by way of bonus or subsidy. 

The Act does not apply to any business the 
whole of the profits of which accrue or arise without 
British India where such business is carried on by or 
on behalf of a person who is resident but not ordi- 
narily resident in British India, unless the business is 
controlled in India. It does not apply also to any 
income, profits or gams of business accruing or arising 
within an Indian State unless such income, profits or 
gains are received or deemed under the provisions of 
the Indian Income-tax Act, 1922, to be received in or 
are brought into British India in any chargeable acco- 
unting period, or are assessable under section 42 of 
that Act. 

“ Chargeable acconiiting period" means- (a) any 
accounting period falling wholly within the term beg- 
inning the first day of April, 1946, and ending on the 
thirty-first day of March ,1947; (b) where any accoun- 
ting period falls partly within and partly without the 
said term, such part of that accounting period as falls 
within the said term 

" Accounting period" in relation to any busin- 
ess means any period which is or has been determined 
as the previous year for that business for the purposes 
of the Income-taxAct, 1922 

"Taxable profits" means the amount by which 
the profits during a chargeable accounting period 
exceed the abatement in respect of that period 

"Abatement"' means, in respect of any chargeable 
accounting period, a sum which bears to a sum equal to- 
(a) in the case of a company, not being a com- 
pany deemed for the purposes of section 9 to be a firm, 
SIX per cent, of the capital of the company on the 
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first day of the said period computed in accordance 
with Schedule II, or one lakh of rupees, whichever s 
greater, or 

(b) in the case of a firm having — (i) not more 
than two working partners, one lakh of rupees, or (ii) 
three working partners, one and a half lakhs of rupees, 
or (ill) four or more working partners, two lakhs of 
rupees, or 

(c) in the case of a Hindu undivided family, two 
lakhs of rupees, or 

(d) in any other,one lakh of rupees, — 

the same proportion as the said period bears to the 
period of one year. 

Rules for computing the capital of a company 
for purposes of Business profits Tax 

1 For the purposes of ascertaining the abatement und- 
er this Act in respect pf any chargeable accounting penod, 
the capital of a company shall be computed in accordance 
with the following rules 

2. (1) Where the company is one to which clause (a) 
" of rule 3 of schedule I applies, its capital shall be the sum of 
the amounts of its paid-up share capital and of its reserves in 
so far as they have not been allowed m computing the pro- 
fits of the company for the purposes of the Indian Income- 
tax Act, 1922 c 

(2) Where the company is one to which clause (b) of 
rule 3 of schedule I applies, its capital, ascertained in accord- 
ance with sub-rule (1) of this rule shall be diminished by the 
cost to it of Its investments or other property, the income 
from which is not includible m the profits, so far as that 
cost exceeds any debt for money borrowed by it 

(3) In all other cases, the'capital shall be the sum as- 
certained in accordance with the said sub-rule, diminished by 
the cost to the company of its investments so far as that cost 
exceeds any debt for money borrowed by it. 

(3) So much of the premium realized by a company 
from the issue of any of its shares as is retained in the busi- 
ness shall be regarded as forming part of its paid-up capital 
for the purposes of rule 2 

Any deposits with the Central Government under 
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section 10 of the Indian Finance Act, 1942, or section 2 of 
the Excess Profits Tax Ordinance, 1943, shall not be regarded 
as investment or other property for the purposes of this Sch- 
edule, 

' - ' Rules for ihe computation of profits for purposes 
of Business Profits Tax. 

CD The profits of a business dunng any chargeable 
accounting period shall be separately computed, and shall, 
subject to the provisions of this Schedule, be computed in 
accordance with the provisions of section 10 of the Indian 
Income-tax Act, 1922. 

Provided that any sums other than any interest paid 
by a firm to a partner of the firm excluded under the pro- 
viso to clause (in) of sub-section (2) or clause (a) of sub-sec- 
tion (4) of that section from the allowances made m comp- 
uting the profits of the busmess for the purposes of mcome- 
tax shall, if paid, be included in those allowances when com" 
puting the profits of the business for the purposes of bus- 
iness profits tax; 

Provided further- 

(a) that any sum received or credited in a chargeable 
accounting period which by virtue of rule 9 of Schedule I to 
the Excess Profits Tax Act, 1940, have been treated as bus- 
iness receipts for the purpose of assessment to excess profits ^ 
tax; and 

(b) any expenditure or loss incurred in any chargeable 
accounting period, allowance in respect of which has been 
made for excess profits tax purposes, — 

shalTbe disregarded in computmg the profits or losses 
of the chargeable accounting period 

Provided further that where a chargeable accounting 
period is not an accounting penod, the profits or losses of the 
business dunng the accounting periods wholly or partly incl- 
uded within the chargeable accounting penod shall be so 
computed as aforesaid, and such division and apportionment 
to speafic periods of those profits or losses and such aggre- 
gation of those profits and losses, or any apportioned part 
thereof, shall be made as appears necessary to arrive at the 
profit during the chargeable accounting period, and any such 
apportionment shall be made in proportion to the number of 
days inrthe respective periods., 

. ' . ' 2. (1) ■ The principle of adding the allowance for de- 
preciation for any one period to the allowance for depreci- 
ation for any subsequent period and deeming it to be part of 
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the allowance for such subsequent penod shall not be follo- 
wed. 

(2) Nothing in this Act shall be construed as permi- 
tting the application, in computing profits for the purposes of 
business profits tax, of the provisions of sub-section (2) of 
section ^ of the Indian Income-tax Act, 1922. 

3. Income received from investments or other proper- 
ty shall be included in the profits only as provided m this 
rule, that is to say, 

(a) in the case of the business of a building society, 
or a banking business, insurance business or business consis- 
ting wholly or mainly in the deahng in or holding of invest- 
ments or other property, the profits shall include all income 
received from investments of other property, or 

(b) m the case of a business part of which consists in 

banking, insurance or dealing in investments or other proper- 
ty, not being a business to which clause (a) apphes, the 
profits shall include all income received from investments or 
other property held for the purposes of that part of that 
business . i 

Provided that — 

(1) income received directly by way of dividend or 
distribution of profits from a body corporate carrying on busi- 
ness as defined in this Act, and 

(ii) income to which the persons carrying on the busi- 
ness are not beneficially entitled, — 

shall in no case be included 

4 (1) In the case of a business carried on, in any 
accounting period which constitutes or includes a chargeable 
accounting penod, by a company, the directors whereof have 
throughout that accounting period a controlling interest 
therein, no deduction shall be made in respect of directors’ 
remuneration in computmg the profits for that accounting 
penod 

(2) Where, in the case of a business carried on by a 
company in any accounting penod which constitutes or in- 
cludes a chargeable accounting penod, the directors of the 
company have during any part of that accounting penod a 
controlling interest therein, and the case is not one to which 
sub-rule (1) apphes, the profits of the accounting penod shall 
be computed as if the durectors of the company had no con- 
trolling interest therein, and to the part thereof appropnate 
to the chargeable accounting period ascertained in accordance 
with the third proviso to rule 1 shall be added the directors’ 
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remuneration for that part of the chargeable accounting 
penod during which the directors of the company had a 
controlling interest therein- 

(3) In this rule the expression “directors’ remunera- 
tion” does not include — 

Ca) rhe remuneration of any director who is required 
to devote substantially the whole of his time to the service 
of the company m a managenal or technical capacity and is 
not the beneficial owner of, or able, either directly or through 
the medium of other companies or by any other indirect 
means, to control more than five percent, of the ordinary 
share capital of the company, or 

(b) the remuneration of any managing agent where 
such remuneration is included in the profits of the managing 
agent’s business for the purposes of the business profits tax. 

5 (1) In computing the profits of any chargeable 

accounting period no deduction shall be allowed in respect 
of expenses in excess of the amount which the Income-tax 
Officer considers reasonable and necessary, having regard to 
the requirements of the business, and, in the case of directors’ 
fees or other payments for services, to the actual services 
rendered by the person concerned : 

Provided that no disallowance under this rule shall be 
made by the Income-tax Officer unless he has obtained the 
prior authonty of the Inspecting Assistant Commissioner of 
Income-tax 

(2) Any person who is dissatisfied with the decision 
of the Income-tax Officer under this rule may appeal in the 
prescribed time and manner to the Appellate Tnbunal refe- 
rred to m section 17. 

Relief on occurrence deficiency of profit^'. Where 
a deficiency of profit occurs in any chargeable period 
in any business, the taxable profits of the business 
shall be deemed to be reduced and relief shall be gran- 
ted in accordance with the following provision s:- 

(a) the aggregate amount of the taxable profits 
for the previous chargeable accounting periods shall 
be deemed to be reduced by the amount of the defici- 
ency of profits and the amount of business profits-tax 
payable in respect thereof shall be deemed to be 
reduced accordingly and the relief necessary to give 
effect to the reduction shall be given by repayment or 
otherwise; 
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(b) Where the amount of the deficiency of pro- 
fits exceeds the aggregate amount of the taxable pro- 
fits for the previous chargeable accounting periods or 
where there in no previous chargeable accounting 
period, the balance of the deficiency of profits or the 
whole of the deficiency, as the case may be, shall be 
applied in reducing any taxable profits for the next 
subsequent chargeable accounting period, and if and 
so far as it exceeds the amount of those profits, any 
taxable profits for the next subsequent chargeable 
accounting period and so on 

Deficiency of profits means- (i) Where profits 
have been made in any chargeable accounting period,, 
the amount by which such profits fall short of the 
abatement in respect of that period, (ii) where a loss 
has been made in any chargeable accounting period, 
the amount of the loss added to the abatement in res- 
pect of that period 

Change in persons carrying on business As from 
the date of any change in the person carrying ’ on a 
business, the business shall be deemed for all purposes 
of this Act to have been discontinued and a new busi- 
ness to have been commenced. 

Provided that where a change takes place in the 
persons carrying on a business and where except for 
such change relief would be allowable as explained 
above, the Central Board of Revenue may, if it rhTnks 
fit, allow such relief under that section as it considers 
just, having regard to the extent to which the persons 
directly or indirectly interested m the business before 
the change remam interested therein after the change. 

Allowance of buiness profits tax in computing in- 
come for income-tax purposes The amount of the bus- 
iness profits tax payable by any person for any charge- 
able accounting period shall, in computing total income 
for the purposes of the relevant income-tax or super- 
tax assessment, be allowed as a deduction. 



6^0 


INCOME-TA3i 


Provided that where, under the above provisions 
relating to deficiencies of profits relief is given by way 
of repayment from business profits tax chargeable for 
any chargeable accounting period previous to that in 
which the deficiency occurs, the amount of the deduc- 
tion allowed shall not be altered, but the amount re- 
payble shall be taken into account in computing the 
profits and gains of the business for the purposes of 
income-tax as if it were a profit of the business accruing 
in the previous year (as determined for that business 
for the purposes of the India Income-tax Act, 1922) in 
which the deficiency of profits occurs 

The Act also makes separate provisions for ‘inter 
connected companies' and for ^aggregation of profits in 
certain cases' 



CHAPTER XVII 

LAW RELATING TO MOTOR VEHICLES 

“Motor vehicle" i 

“Motor vehicle” is a general term meaning any 
mechanically propelled vehicle adopted for use upon 
roads whether the power of propulsion is transmitted 
thereto from an external or internal source and includ- 
es a chassis to which a body has not been attached and 
a trailer, but does not include a vehicle running upon 
fixed rails or used solely upon the premises of the 
owner. 

A motor vehicle may be one of the following 
classes, namely, (a) motor cycle, (b) motor car, 
(c) motor cab, (d) delivery van, (e) light transport 
vehicle, (f) heavy transport vehicle, (g) locomotive, 
(h) tractor, (i) road-roller, 0) invalid carnage, or (k) 
motor vehicle of a specified description 

“Private carrier" means an owner of a transport 
vehicle other than a public carrier who uses that vehi- 
cle solely for the carriage of goods which are his pro- 
perty or the carnage of which is necessary for the 
purposes of his business not being a business of pro- 
viding transport, or who uses the vehicle for any of 
the following purposes, namely : 

(a) ' the delivery or collection by or on behalf 
of the owner of goods sold, used or let on hire or 
hire-purchase in the course of any trade or business 
carried on by him other than the trade or business of 
providing transport, 

(b) the delivery or collection by or on behalf 
of the owner of goods which have been or which are 
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to be subjected to a process or treatment in the coruse 
of a trade or business carried on by him, or 

(c) the carriage of goods in a transport vehicle 
by a manufacturer of or agent or dealer in such goods 
whilst the vehicle is being used for demonstration 
purposes, 

"Public carrier" means an owner of a transport 
vehicle who transports or undertakes to transport 
goods, or any class of goods, for another person at any 
time and m any public place for hire or reward, 
whether in pursuance of the terms of a contract or 
agreement or otherwise, and includes any person, body, 
association or company engaged in the business of 
carrying the goods of persons associated with that 
person, body, association or company for the purpose 
of having their goods transported. 

"Puhhc service vehicle" means any motor vehi- 
cle used or adopted to be used for the carnage of 
passengers for hire or reward, and includes a motor 
cab, contract carriage, and stage carnage. , ■ 

^'Transport vehicle" means a public service 
vehicle, a goods vehicle, a locomotive or a tractor 
other than a locomotive or a tractor used solely for 
agricultural purposes. 

Licensing of drivers of motor vehicles. 

Necessity for driving licence : No person shall 
drive a motor vehicle in any public place unless he 
holds an effective licence issued to himself authorising 
him to drive the vehicle; and no person shall so^ drive 
a motor vehicle as a paid employee Or shall so drive a 
public service vehicle unless' his licence specifically 
entitles him to do so, 

A Provincial Government may prescribe the 
conditions subject to which the above provision shall 
not apply to a person receivmg instructions in driving 
a motor vehicle These are generally provided for in 
a Learners Licence, 
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Age limit in connection with driving of motor 
vehicles No person under the age of eighteen 
years shall drive a motor vehicle in any public place 
Similarly, no person under the age of twenty years 
shall drive a transport vehicle in any public place 
District Commanders, of independent brigades. Offi- 
cers Commanding units having mechanically propelled 
vehicles in their charge and Commanders, Royal Engi- 
neers may, however, grant licences, valid throughout 
British India, to persons who have completed their 
eighteenth year to drive motor vehicles which are the 
property of the Central Government in the Defence 
Departmnt 

Grant of licence : Any person who is not dis- 
qualified as explained above for driving a motor vehicle 
and who is not for the time being disqualified for 
holding or obtaining a licence may apply to the licens- 
ing authority having jurisdiction in the area in which 
he oidinarily resides or carries on business, or, if the 
application is for a licence to drive as a paid employee, 
in which the employer lesides or carries on business, 
for the issue to him of a licence 

The application shall be in form A as set forth 
in the First Schedule, shall be signed by, or bear the 
thumb impression of, the applicant in two places, and 
shall contain the information required by the form 
Where the application is for a licence to drive as a 
paid employee or to drive a transport vehicle, or where 
in any other case the licensing authority for reasons to 
be stated in writing so requires, the application shall 
be accompanied by a medical certificate in Form C, 
signed by a registered medical practitioner Every app- 
lication for a licence to drive as a paid employee and 
every application for a licence to drive a transport 
vehicle shall be accompanied by three clear copies of a 
recent photograph of the applicant If from the appli- 
cation or from the medical certificate it appears that 
the applicant is suffering from any disease or disability 
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which is likely to cause the driving by him of a 
motor vehicle of the class which he would be autho- 
rised by the licence applied for to drive to be a source 
of danger to the public or to the passengers, the licens- 
ing authority shall refuse to issue the licence. 

The diseases and disabilities absolutely dis- 
qualifying a person for obtaining a licence to drive a 
motor vehicle are : (1) Epilepsy ; (2) Lunacy ; (3) 
Heart disease likely to produce sudden attacks of giddi- 
ness or fainting ; (4) Inability to distinguish with 
each eye at a distance of 25 yards in good day light 
(with the aid of glasses, if worn) a series of seven 
letters and figures in white on a black ground of the ^ 
same size and arrangement as those of the registration 
mark of a motor car , (5) A degree of deafness which 
prevents the applicant from hearing the ordinary sound 
signals ; (6) Colour blindness ; (7) and Night-blind- 
ness. Leprosy absolutely disqualifies a person for ob- 
taining a licence to drive a public service vehicle. 

No licence shall be issued to any applicant un- 
less he passes to the satisfaction of the licensing autho- 
rity the test of competence to drive specified in the 
Third Schedule to the Act. This test shall be carried 
out in a vehicle of the type to which the application 
refers, (a) A person who passes the test in driving a 
motor car or a motor cab or a delivery van shall be 
deemed to have passed the test for all of these vehi- 
cles (b) A person who passes the test in driving a 
light transport vehicle shall ‘be deemed also to have , 
passed the test in driving the vehicles referred to in 
clause (a), and (c) a person who passes the test in driv- 
ing a heavy transport vehicle shall be deemed also to 
have passed the test in driving any motor vehicle other 
than a motor cycle. 

Fee for a hcence for driving is Rs. 5/- and for 
renewal Rs, 3/-_ if the application for renewal is made 
previous to, or not more than fifteen days subsequent 
to, the date on-which the licence is due to expire and 
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shall be five rupees in any other case, unless the licenc- 
ing authority is satisfied that the holder was prevented 
by good cause from applying for the renewal of the 
licence within fifteen days after its expiry 

A licencing authority may issue a licence to 
drive a motor cycle or a motoi car notwithstanding 
that It is not the appropriate licensing authority, if the 
licensing authoiity is satisfied, that there is good reason 
for the applicant’s inability to apply to the approprite 
licensing authority 

Extent of validity of licence. 

Subject to any rules made by a Provincial 
Government, a licence issued in the manner explained 
above, is effective throughout Biitisli India There is a 
reciprocal arrangement with the Indian States by which 
such a licence is effective in any Indian State also The 
law lays down that if the Central Government is satis- 
fied that licences issued in British India under the Act 
are not effective in any Indian State or French or Por- 
tugese Settlement bounded by India or are effective sub- 
ject to unreasonable conditions or that like conditions 
and requirements to those imposed by the Act are not 
imposed in a reasonabledegree upon the issue of licen- 
ces in any State or Settlement as aforesaid, the Central 
Government shall, by notification m the official 
Gazette, declare that licences generally or any particular 
class of licence issued in any such State or Settlement 
shall not be valid in British India 

Similarly, subject to any rules made by the 
Central Government m this respect, a licence to drive 
a motor vehicle issued by a competent authority in any 
Indian State oi in the French or Portugese Settlements 
bounded by India shall, if the holder is ordinarily re- 
sident in the State or Settlement in which the 
licence was issued, be valid throughout British India 
as if it were a licence issued under this Act 

Currency of licences 

A licence issued in the foregoing manner shall, 
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subject to Its cancellation or disqualification of the 
holder, be effective without renewal for a period of 
twelve months only from the date of issue or last 
renewal 

Application for the renewal of the licence shall 
be made m Form B as set forth m the First Schedule. 

Registration of motor vehicles. 

No person is permitted to drive any motor 
vehicle and no owner of a motor vehicle shall cause .or 
permit the vehicle ' to be driven in any public place or 
in any other place for the purpose of carrying passen- 
gers Or goods unless the vehicle is registered and the 
certificate of registration of the vehicle has not been 
suspended or cancelled and the vehicle carries a regis- 
tration mark displayed in the prescribed manner 

This, however, does not apply to a motor vehicle' 
while being driven within the limits of jurisdiction .of 
one registering authority to or from appropriate place, 
of registration for the purpose of being registered, 
or to a motor vehicle exempted from the provisions 
regal ding registration while in the possession of a dealer, 
in motor vehicles 

Everv owner of a motor vehicle shall cause the 
vehicle to be registered by a registering authority in 
the province in which he has the residence or place of 
business where the vehicle is normally kept The Mas- 
ter General of the Ordnance in India may register any 
motor vehicle being the property of the Central Gover- 
nment in the Defence Department. 

Registration bow to be made: An application 
by or on behalf of the owner of a motor vehicle for 
reg^istration shall be in form E as set forth in the First 
S^bedule, shall contain the information required -by 
that form, and shall be accompcinied by the prescribed 
fee The registering authority shall issue to the owner 
of a motor vehicle registered by it a certificate of regis- 
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tration in form G as setforth in the First Schedule 
and shall enter in a record to be kept by it particulars 
of such certificate The registering authority shall 
assign to the vehicle, for display thereon in the 
prescribed manner, a distinguishing mark consisting 
of one of the groups of letters allotted to the province 
by the Sixth Schedule followed by a number contain- 
ing not more than four figures 

Temporary registration The owner of a motor vehi- 
cle may apply to any registering authority to have the 
vehicle temporarily registered in the prescribed manner 
and for the issue in the prescribed manner of a tempo- 
rary certificate of registration and a temporary registr- 
ation mark Such registration shall be valid only for a 
period not exceeding one month, and shall not be ren- 
ewable 

Assignment of fresh regtsit ation mark on removal 
to another province When a motor vehicle registered 
in one province has been kept in another province for 
a period exceeding twelve months, the owner of the 
vehicle shall apply to the registering authority, within 
whose jurisdiction the vehicle then is, for the assign- 
ment of a new registration maik and shall present the 
certificate of registration to that registering authority 
The registering authority to which such application is 
made shall assign the vehicle a registration mark m 
accordance with the Sixth Schedule to be carried then- 
ceforth on the vehicle and shall enter the mark upon 
the certificate of registration before returning it to the 
applicant and shall, in communication with the registe- 
ring authority by whom the vehicle was previously 
registered, arrange for the transfer of the registration 
of the vehicle from the records of that registering au- 
thority to Its own records. 

Change of residence or place of business - If the 
owner of a motor vehicle ceases to reside or have his 
place -of business at the address recorded in the certi- 
ficate of registration of the vehicle, he shall, within 
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tilirtydays of any such change of address intimate his 
ne\r address to the registering authority by which the 
certificate of registration was issued, or, if the new 
address is within the jurisdiction of another register- 
ing authority, to that other registering authority, and 
shall at the same time forward the certificate of registr- 
ation to the registering authority in order that the new 
address may be entered therein. A registering authority 
other than the original registering authority making 
any entry shall communicate the altered address to the 
registering authority. 

The above provision does not apply where the 
change of the address recorded in the certificate of 
registration is due to a temporary absence not intended 
to exceed six months in duration or where the motor 
vehicle is neither used nor removed from the address 
recorded in the certificate of registration. 

Transfer of oxsrnership ' Within thirty days of 
the transfer of ownersihp of any motor vehicle regis- 
tered as aforesaid, the transferee shall report the trans- 
fer to the registering authority within whose jurisdic- 
tion he resides and shall forward the certificate of 
registration to that registering authority together 
with the prescribed fee in order that particulars of the 
transfer of ownership may be entered therein. A re- 
gistering authority other than original registering 
authority making any such entry shall communicate 
the transfer of ownership to the original registering 
authority. 

Limits of speed. 

No person is permitted to drive a motor vehicle 
or cause or allow a motor vehicle to be driven in any 
public place at a speed exceeding the maximum speed 
fixedforthe vehicle by or under this Act or by any law 
for the time being in force. 

Such maximum speed in no case shall exceed 
the maximum fixed as follows : — 
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Class of Vehicle Maximum speed 

per hour miles. 

1 Passenger vehicles, that is to 
say, vehicles constructed sole- 
ly for the carriage of passen- 
gers and their effects — 

(a) if all the wheels are fit- 
ted with pneumatic tyres 
and the vehicle is not 
drawing a trailer — 

(i) If the vehicle IS a motor 
cycle, motor car or 

motor cab , . No limit. 

(ii) if the vehicle is a public 
service vehicle other 

than a motor cab 30 

(b) if the vehicle, being a 
motor car or motor cab, 

IS drawing two-wheeled 
trailer of a laden weight 
not exceeding 1,700 
pounds avoirdupois, and 
if all the wheels of the 
vehicle and trailer are 
fitted with pneumatic 

tyres .. . 30 

(c) any other vehicle, includ- 
ing an invalid carriage . ... 20 

2 Goods vehicles, that is to say 
vehicles constructed or adap- 
ted for use or used for the 
conveyance of goods — 

(a) if all the wheels are fit- 
ted with pneumatic tyres 
and the vehicle is a light 
transport vehicle and is 

not drawing a trailer 25 

(b) in any other case 15 

3. Tractors — 

(a) if drawing not more than 
one trailer and all the 
wheels of the tractor 
and trailer are fitted 

with pneumatic tyres 15 

(b) in any other case . 6 

4. Locomotives, whether draw- 
ing a trailer or not .. , . 


6 
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The Provincial Government or any authority 
authorised in this behalf by the Provincial Govern- 
ment may, if satisfied that it IS necess^y to restrict 
the speed of motor' vehicles in the iiitere^fs of public 
safety or convenience or because of the nature of any 
road or bridge, by notification in the official Gazette, 
fix such maximum speed limit’, as it thinks fit for 
motor vehicles or any specified class of motor vehicles 
or for motor vehicles to which a trailer is attached, 
either generally or in a particular area or on a parti- 
cular road or roads. 

Driving regulations 

1.1 The driver. of a motor vehicle shall drive 
the vehicle as close to the left hand side of the road as 
may be expedient, and shall allow all traffic which is 
proceeding in the opposite direction to pass him on 
his right hand side. 

2. Except as provided in* regulation.3, the 
driver of a motor vehicle shall pass to the right of all 
traffic proceeding in the same direction as himself 

3, The driver of a' motor vehicle may pass to 
the left of a vehicle the driver of which having indi- 
cated an intention to turn to the right has drawn to 
the road and may pass a tram-car or other vehicle 
running on fixed rails, whether travelling in the same 
direction as himself or otherwise, on either side : 

Provided that in no case shall he pass a tram- 
car at a time or in a manner likely to cause danger or 
inconvenience to other users of the road or pass on the 
left hand side a tram-carj which when in motion 
would be travelling in the same direction as himself> 
while the tram-car is at rest for the purpose of setting 
down or taking up passengers 

4 - The- driver of a motor vehicle shall not pass 
a vehicle travelling in the same direction as himself 

(a) if, his passing IS likely to cause inconveni- 
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ence or danger to other traffic proceeding in any difec- 
tion, or 

(b) where a point or corner or a hill or an ob- 
struction ot any kind renders the road ahead not 
clearly visible. 


5 The driver of a motor vehicle shall not 
when being overtaken or being passed by another 
vehicle, increase speed or do anything in any way to 
prevent the other vehicle from passing him. 


6 The driver of a motor vehicle shall slow 
down when approaching a road, intersection, a road 
junction or a road corner, and shall not enter any such 
intersection or junction until he has become aware 
that he may do so without endangering the safety of 
persons thereon. 

7, The driver of a motor vehicle shall on en- 
tering a road intersection, if the road entered is a mam 
road designated as such, give way to the vehides 
proceeding along that load, and in any other 
case give way to all traffic approaching the intersection 
on his right hand. 


8 The driver of a motor vehicle shall,' when 
passing or meeting a procession or a body of troops or 
police on the march or when passing workmen engaged 
on road repair, drive at a speed not greater than iiiteen 
miles an hour. 


9. The driver of a motor vehicle shall - 
' • (a) when turning to the left, drive as close as 

mdy be to the left hand side of the road ^om which 
he IS making the turn and of the road which he is 

entering ,, 

• ■ .(b) when turning to the right, draw as near as 

may be to the centre of the road along which he is 
travelling and cause the vehicle to move in such a 
manner that — 

(i) as far may as be practicable it passes beyond. 
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and so as to leave on the driver's right hand, a point 
formed by the intersection of the centre lines of the 
intersectmg roads, and 

(u) it arrives as near as may be at the left hand 
side of the road which the driver is entering. 

A. Provincial Government or any authority 
authorised in this behalf by the Provinaal Govern- 
ment may, by notification in the official Gazette or by 
the erection at suitable places of the appropriate tra- 
ffic sign designate certain roads as mam roads for the 
purposes of the above regulations. 

Signals and signalling devices 

(1) When about to turn to the right or drive 
to the right hand side of the road in order to pass 
another vehicle or for any other purpose, a driver shall 
extend his right arm in a horizontal position outside 
of and to the right of his vehicle with the palm of the 
hand turned to the front. 

(2) When about to turn to the left or to drive 
to the left hand side of the road, a driver shall extend 
his right arm and rotate it in anti-clockwise direction. 

(3) When about to slow down, a driver shall 
extend fais nght arm with the palm downward and to 
the right ot the vehicle and shall move the arm so ex- 
tended up and down several times m such a manner 
that the signal can be seen by the driver of any vehicle 
which may be behind him. 

, , . When about to stop, a driver shall raise 

his nght for^m vertically outside of and to the right 
of the vehicle, palm to the front. 

(5; When a driver wishes to indicate to the 

drper of a vehicle behind him that he desires that 
tover to overtake him. he shall extend his right arm 
hand horizontelly outside of and to the right of the 
vetude and shall swing the arm backwards and for- 
wads in a semi-drcular motion. 
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The signal of an intention to turn to the right 
or the left or to stop may also be given by a mechani- 
cal or an electrical device of a prescribed nature affi- 
xed to the vehicle 

Vehicles with left hand control. 

No person shall dnve or cause or allow to be 
driven in any public place any motor vehicle with a 
left hand steering control unless it is equipped with a 
mechanical or electrical signalling device of a prescribed 
nature and in working order 

Pillion riding. 

No driver of a two wheeled motor cycle shall 
carry more than one person in addition to himself on 
the cycle and no such person shall be carried other- 
wise than sitting on a proper seat securely fixed to the 
cycle behind the driver’s seat. 

Duty to produce licence and certificate of registra- 
tion. 

The driver of a motor vehicle in any public 
place shall, on demand by a police officer in uniform, 
produce his licence for examination 

The owner of a motor vehicle, or in his absence 
the driver or other person in charge of the vehicle, 
shall, on demand by a registering authority or any 
person authorised in this behalf by the Provincial 
Government, produce the certificate of registration of 
the vehicle and, where the vehicle is a transport vehi- 
cle, the certificate of fitness 

If the licence or certificates, as the case may be, 
are not at the time in the possession of the person to 
whom deinand is made, it shall be a sufficient compli- 
ance with the provision of law if such person produces 
the licence or certificates within ten days at any 
police station in British India which he specifies to the 
police officer or authority making the demand. 
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■ Pi'ovtded thut, except to such extent and with 
such modifications as may be prescribed this shall not 
apply to a driver driving as a paid employee, or to the 
driver of a transport vehicle or to any person required 
to produce the certificate of registration or the certifi- 
cate of fitness of a transport vehicle- 

Duty of driver to stop in certain cases 

(1) The driver of a motor vehicle shall cause 
the vehicle to stop and remain stationery so long as 
may reasonably be necessary — 

(a) when required to do so by any police 
officer in uniform, or 

(b) when required to do so by any person in 
charge of an animal if such person apprehends that the 
animal is, or being alarmed by the vehicle will become, 
unmanageable, or 

(c) when the vehicle is involved in the occurr- 
ence of an accident to a person, animal or vehicle or 
of damage to any property, whether the driving or 
management of the vehicle was not the cause of the 
accident or damage, 

and he shall give his name and address and the 
name and address of the owner of the vehicle to any 
person affected by any such accident or demands it 
provided such person also furnishes his name and 
address 

(2) The driver of a motor vehicle shall, on 
demand by a person giving his own name and address 
and alleging that the driver has committed an offence 
of driving recklessly or dangerously, give his name and 
address to that person 

For the above provision, the expression ’’ani- 
mal” means any horse, cattle, elephant, camel, ass, mule, 
sheep or goat. 
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Duty of driver in case of accident and injury to a 
person 

When any person is injured of an accident in 
which a motor vehicle is involved, the driver of the 
vehicle or other person incharge of the vehicle ‘shall — 

(a) take all leasonable steps to secure medical 
attention for the injured person, and, if necessary, con- 
vey him to the nearest hospital, unless the injured 
person or his guardian, in case he is a minor, desires 
otherwise, 

(b) give on demand by a police officer any in- 
formation required by him or, if no police officer is 
present, report the circumstances of the occurrence at 
the nearest police station as soon as possible, and in 
any case within twenty-four hours of the occurrence 

Power of arrest without warrrmt 

(1) A police officer in uniform may arrest 
without warrant any person who commits m his view 
an offence of (i) driving recklessly or dangerously, or 
(ii) driving while under the influence of drinfe or drugs, 
(ill) taking vehicle without authority pi ovided that 
any person so arrested in connection with an offence 
under (ii) above shall be subjected to medical exami- 
nation by a registered medical practitioner within two 
hours of his arrest or shall then be released from 
custody. 

(2) A police officer in uniform may arrest 
without warrant (a) any person who being required 
under the provisions of the Act to give his name and 
address refuses to do so, or gives a name or address 
which the police officer has reason to believe to be 
false, or (b) any person concerned in an offence under 
the Act or reasonably suspected to have been so con- 
cerned, if the police officer has reason to believe that 
he will abscond or otherwise avoid the service of a 
summons 

(3) A police officer arresting without warrant 
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the driver of a motor vehicle shall, if the circumstances 
so require, take or cause to be taken any steps he may 
consider proper for the temporary disposal of the 
vehicle. 

Power of police officer to impound document. 

(1) Any police officer authorised m this be- 
half or other person authorised in this behalf by the 
Provincial Government may, if he has reason to believe 
that any identification mark carried on a motor vehicle 
or any licence, permit, certificate of registration? cer- 
tificate of insurance or other document produced to 
him by the driver or person in charge of a motor 
vehicle is a false document within the meaning of 
section 464 of the Indian Penal Code, seize the mark or 
document and call upon the driver or owner of the 
vehicle to account for his possession of or the pre- 
sence in the vehicle of such mark or document. 

(2) Any police officer authorised in this be- 
half by the Provincial Government may, if he has 
reason to believe that the driver of a motor vehicle 
who IS charged with any offence under the Act may 
abscond or otherwise avoid the service of a summons, 
seize any licence held by such driver and forward it to 
the court taking cognizance of the offence 

(3) A police officer seizing a licence under the 
above provision shall give to the person surrender- 
ing the licence a temporary acknowledgment there- 
for and such acknowledgment shall authorise the holder 
to drive until the licence has been returned to him or 
the court has otherwise ordered. 

Restriction on conviction. 

Whoever contravenes any provision of the Act 
or of any rule made thereunder is punishable with 
fine and in certain cases with imprisonment also. No 
person prosecuted for an offence of driving at excessive 
speed or driving recklessly or dangerously, shall be con- 
victed unless (a) he was warned at the time the offence 
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Arms. 

The law relating to arms in India is laid down 
by the Indian Arms Act, 1 878. According to that 
' Act “arms” includes firearms, bayonets, swords, daggers, 
spears, spearheads and bows or arrows, also cannon, 
and parts of arms, and machinery for manufacturing 
arms The definition thus is not exhaustive. The 
purpose for which an implement is pnmanly intended 
regulates whether it would in ordinary parlance be 
spoken of as an arm. Where the circumstances of the 
case show that a weapon or instrument is earned for 
the purpose of offence or defence and not as ail arti- 
cle tor the domestic or agriculture utility there is no 
reason why such weapon or instrument should not be 
held to fall within the category of arms. On the other 
hand, the mere fact that a weapon is dangerous and if 
used may probably cause death will not make it an 
“arm” within the meaning of the Act. 

A fire arm even though unserviceable but which 
can be repaired is a firearm. But it has been held 
that the unserviceable remains of a gun cannot be fai- 
rly described as a fire-arm. Similarly, a pistol which 
is -out of repair cannot be regarded as a weapon for 
offence or defence and therefore it does not fall with- 
in the category of arms 

Atrguns and atr pistols' An airg-un has been 
classed by Government as a toy for purposes of tariff ' 
and does not fall under the definition of arms. The 
following patterns of airguns were, by orders of the 
Government declared to be toys;-(i)The Quacken-bush 
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not adapted for use with explosive substances, (ii) 
The Gem (2 kinds) (ui) The Britannia (iv) The Jewel 
(v) The Militia (vi) The Burmingham small arms 
(ladies models) These cheap spring guns cannot be 
regarded as deadly weapons m the ordinary sense The 
same test should be applied in deciding whether any 
pattern of airgun should or should not be considered 
as coming within the purview of the Arms Act and 
the rules thereunder 

Air^vns and at7 -pistols are excluded from the 
operation of the Act subject to the discretion of the 
Provincial Government The Government of the 
Punjab has however retained the restriction in respect 
of the air pistols Similarly the Government of Burma 
has retained the restriction m respect of Dianna air 
pistols 

Airguns and air-pistols which satisfy the follow- 
ing test have been excluded from the operation of 
prohibitions and directions contained in the Act unless 
the Central Government retains any such prohibition, 
namely, that the projectile discharged from such guns 
or pistols do not perforate a target 12 inches square 
formed by five straw boards of foolscap size, each 
board being 3 64tbs of an inch thick and closely held 
together in a frame But other kinds of an guns and 
air pistols fall within the province of the Act 

Bows and arrows Bows and arrows are exempt 
in the Punjab and Delhi province 

Clasp kntfe: A clasp knife does not fall under the 
category of arms But a clasp knife which has a blade 
5i" long with a pointed end and is fitted to a long 
handle and turns over into the handle has been held 
to be an arm, 

. Chhavt Head A Man is an arm under the Act 
Possession of chhavi in the Punjab except m Lahaul 
and Spitty and except in Simla and Kangra distncts is 
an offence under the Arms Act. 
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Kirpan- The exemption under the Arms Act 
IS only applied to Kirpan possessed or carried by Sikhs 
and not to the manufacture of Kirpans by Sikhs. 

Kuknsx Kukris possessed or carried by pensi- 
oned Gurkha Officersj non-commissioned officers or 
soldiers of His Majesty’s Forces resident in British In- 
dia, are exempt 

Nishan SaJnb: It has been held that a spear 
which has the appearance of spear and which can be 
used as a spear does not cease to be so because it is 
electroplated or it is calle'd something else such as ntsh- 
nan sahtb or because of the religious uses to which it 
IS put 

Rtot pistols. Appliances such as hand grenades 
and not pistols for discharging gas which are designed 
to render helpless for the time being a mob or an ind- 
ividual without causing a permanent injury, are arms 
within the meaning of the Act and are subject to all 
the prohibitions and restrictions imposed by the Act 
and Rules 

"Sword stick" A sword stick is an arm. In the 
Punjab swords are exempted but not the sword sticks 

Toy Cannon-. A toy cannon weighing less than 
56 lbs and having a calibre of less than an inch, a 
length of bore of less than 24 inches, and the interior 
of bore unrifled, is exempt from the Arms Act. 

Restriction on manufacture, conversion or sale of 
eirms. 

No person is permitted to manufacture, convert 
or sell, or keep, offer or expose for sale, any arms, 
ammunition or military stores except under a licence 
and in the manner and to the extent permitted thereby. 
But a person is permitted to sell any arms or ammuni- 
tion which he lawfully possesses for his own private 
use to any person who is not by any enactment for the 
time being in force prohibited from possessing the 
same, but every person so selling arm or ammunition 
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to any person other than a person entitled to possess 
the same by reason of exemption (see below) must, 
without unnecessary delay, give to the Magistrate of 
the district, or to the officerr in-charge of the nearest 
police-station, notice of the sale and of the purchaser’s 
name and address 

All officers of Government whose duty it may 
be to conduct sale of arms should satisfy themselves 
before the confirmation of the sale by a reference to 
the District Magistrate that the purchasers are entitled 
to possess such arms , and auctioneers should be warn- 
ed against selling arms and ammunition to persons not 
legally entitled to possess them. 

If an officer or soldier wishes to dispose off an^ 
arm or ammunition by private sale or by public auction 
he should ascertain that the would-be purchaser is a 
person entitled by law to possess the same and if such 
person’s name does not appear in the official Army or 
Civil List he should apply to the Magistrate or Deputy 
Commissioner of the district, or the local officer, as 
the case may be, for permission for the transaction to 
take place 

Import, export and transport of arms. 

Nd person can bring or take by sea or by land 
into or out of British India any arms, amrnunition or 
military stores except under a licence and in the man- 
ner and to the extent permitted by such licence This, 
however, does not apply to arms other than cannon or 
ammunition imported or exported in reasonable quan- 
tities for his own private use by any person lawfully 
entitled to possess the same , but the Collector of cus- 
toms or any other officer empowered by the Central 
Government in this behalf by name or in virtue of his' 
office may at any time detain such arms or ammuni- 
tion unfil he receives the orders of the Central Govern- 
ment thereon It is to be observed that ar ms 
ammunition and military stored taken from one part 
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to another by sea or across intervening territory not 
being part of British India are taken out of land 
brought into British India. 

Officers empowered to detain arms and ammunt- 
tton ; The following officers are empowered to detain 
arms and ammunition under the above provisions : 

Assam — All Magistrates and all police officers 
not below the rank of inspectors. 

Bengal — All Magistrates and police officers not 
below the grade of sub-inspector. 

Bombay — Political resident at Aden. 

Central Provinces — All Magistrates and all 
officers of the police not below the rank of Assistant 
District Superintendent of police. 

N. W F Provinces — All Magistrates and all 
police officers not below the rank of officer in-charge 
of a station. 

Punjab— All Magistrates and police officers, 
not below the rank of officer incharge of a station. 

United Provinces — Any Magistrate, Justice of 
the Peace, Superintendent, Assistant or Deputy 
Superintendent of police and any police officer being 
not lower in rank than an officer in charge of a police 
station. 

Prohibition under Sea Customs Act. The Cen- 
tral Government has prohibited, •- 

(3) the bringing by sea or by land into British 
India through the medium of the post office, of arms, 
ammunition or military stores. 

Provided that this prohibition shall not apply to 
bringing of arms, ammunition, or military stores into 
British India- (i) from Berar, or (ii) by or on behalf 
of Government 

(b) the bringing or taking by sea, or land into, or 
' British India of arms, ammunition, 01 military 
TVg put of in accordance with the provisions 
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of the Arms Act and of the rules and orders for the 
timebemg in force thereunder 

Restrictions on Railway Authorities for transport of 
arms 

Railway authorities are not to receive for dis- 
patch to any state any case or package containing arms, 
ammunition or military stores unless accompanied by 
original licence and must satisfy themselves (i) that 
the arms, ammunition and stores correspond with the 
description given in such licence and (ii) that such 
licence is identical with the copy sent to them If these 
conditions are not fulfilled and the licence is not 
identical with the copy sent to them, the Railway 
authorities must not receive the consignment for des- 
patch and must forthwith inform the political officer 
granting the licence 

Prohibition of going armed without licence. 

No person can go armed with any arms, except 
under a licence and to the extent and in the manner 
permitted thereby Any person so going armed with- 
out a licence or in contiavention of any of its provisi- 
ons may be disarmed by any Magistrate, Police Officer 
or other person empowered by the Central Govern- 
ment in this behalf by name or by virtue of his office 

Failure to produce licence Law does not require 
that a licence to carry arm shall always be on the per- 
son of the bearer of the arms If on being required to 
show his licence, the person carrying the arm is pre- 
pared to produce it on being given reasonable opportu- 
nity to get It and such licence exists, he cannot be 
prosecuted 

Temporary possession by servant It generally 
happens that a sportsman on his way to and from the 
field hands over his gun to his servant to avoid unne- 
cessary fatigue to himself By doing so the servant 
should not be considered as going armed, when he 
has no control over the use of the gun He is simply 
bearer of the gun as a load If the gun were taken to 
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pieces before being handed over to the servant it 
would be difficult to hold that he was going armed 
with It, and the moral restriction of servant’s duty to 
make no- use of the gun seems in effect to make the 
same difficulty when the gun is left complete. 

Going armed on a journey. A licence for going 
armed on a journey in oi through any Province may 
be granted in Form XX— (a) in a Presidency town-by 
the Commissioner of Police, (b) in any other placc- 
by the District Magistrate or by any Subdivisional 
Magistrate especially empowered by the Provincial 
Government in that behalf; or in the case of a person 
residing in a State in India-by the Political officer 
for such State. 

Unlicenced possession of fire-arms. 

No person can have in his possession or under 
his control any cannon or fire-arms, or any ammuni- 
tion or military stores, except under a licence and in 
the manner and to the extent permitted thereby. 

Temporary possession by son, friend etc. The 
licence for holding a fire-arm is a personal privilege, 
and the licencee is not entitled to use the gun as he 
may lawfully use any other article of his The owner 
of car may lend it to a friend, but he cannot lend 
his gun to him. In the former case the possession of 
the friend would be the possession of the ownei, but 
the possession of the friend, in the case of the gun, 
may not necessarily be the possession of the licence- 
holder. 

Joint Hindu family. In the case of joint Hindu 
family where unlicensed arms are found at a place 
belonging to the family but not in use or occupation 
of a particular individual of the family, the possession 
or control must be deemed to be with the manager or 
the karta of the family. No other member can be said 
to have been in possession or control of the same. 

Where a weapon is found in a house belonging 

I 
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no a joint family, in the absence of proof that the 
room in which weapon kept was in the exclusive 
particular possession of any member of the family, it 
cannot be inferred that the weapon was in possession 
of any other person than the head of the family. 

Exemption. 

The .Central Government may, from time to 
time, by notification published in the official 'Gazette 
exempt any person by name or in virtue of his office, 
or any class of persons, or exclude any description of 
arms or ammunition, or withdraw any part of British 
India from the operation of any prohibition or direc- 
tion contained in the Act, and may likewise cancel 
such notification. 

Application for a licence 

Every person who wishes to obtain a licence 
shall apply in writing, through the medium of the 
post office or otherwise at hi's option, to the nearest 
authority empowered to grant such licence, and shall 
in such application furnish all such particulars as may 
be necessary to enable such licence to be granted. A 
form of application may be obtained from the office 
of the District Magistrate of the district 

Every licence is granted or -renewed in the 
appropriate form, and, save as therein otherwise ex- 
pressly provided, the arms, ammunition or military 
stores specified and the person named in the licence 
shall alone be covered thereby 

Every licence shall, unless previously cancelled, be in 
force for such period and expire on such days as, sub- 
ject to any restrictions or limitations provided in the 
appropriate form, the authority granting it may enter 
thereon; provided that where a licence is granted in 
Froms XV, XVI, XVIII, or XIX for the possession of 
arms to be acquired by the licencee subsequently to the 
grant of the licence, the authority granting the licence 
shall at the time of granting the same direct that 
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CRIME AND CRIMINAL PROCEDURE 

Crime 

A crime is an unlawful act or default which is 
an offence against the public, and renders the person 
guilty of the act or default liable to legal punishment 
The distinction of public wrongs from private, that 
is to say, of crimes from civil injuries principally con- 
sists m this, that private wrongs (or civil injuries) are 
an infringement or privation of the civil rights which 
belong to individuals, considered merely as individuals, 
while public wrong (or icrimes) are a violation of the 
publice rights, due to the whole community, consi- 
dered as a community in its social aggregate capacity. 

Punishments 

Punishments are the evils or inconveniences im- 
posed by law on conviction for criminal offences In 
a political society, the right of punishing crimes is 
vested in the State Thereby men are prevented from 
being judges in their own causes, and whatever power 
individuals once had of punishing offences against the 
Law of Nature is now vested in the State alone, which 
bears the sword of justice by the consent of the 
whole community And for offences which are only 
mala prohibita and not mala in se, the legislature has 
also prescribed coercive punishments But, in general, 
only those acts or defaults are made criminal, and 
subject the person committing them to punishment, 
which are manifestly contrary to the best interests of 
the public and the State, and are, as such, reprobated 
by the community at large. 
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Persons capable of committing crimes. 

The general rule is that no person shall be ex- 
cused from punishment for disobedience to the crimi- 
nal law, excepting such as are, by the law itself, expre- 
ssly exempted from punishment. All the various pleas 
and excuses, which the law regards as sufficient to 
protect the offender, may usually be reduced to this 
single consideration — a want or defect of will A 
purely involuntary act, as it has no merit, so neither 
has It any guilt, the concurrence of the will being the 
one thing which renders human actions either praise- 
worthy or blameable. 

The Indian Penal Code recognises amongst 
others the following exceptions; 

(1) Nothing IS an offence which is done by a 
child under seven years of age. 

(2) Nothing IS an offence which is done by a 
child above seven years of age and under twelve, who 
has not attained sufficient maturity of understanding 
to judge of the nature and consequences of his con- 
duct on that occasion 

(3) Nothing is an offence which is done by a 
person who, at the time of doing it, by reason of unso- 
undness of mind, is incapable of knowing the nature 
of the act, or that he is doing what is either wrong or 
contrary to law. ^ 

(4) Nothing IS an offence which is done by a 
person who, at the time of doing it, is, by reason of 
intoxication, incapable of knowing the nature of the 
act, or that he is doing what is either wrong, or con- 
trary to law, provided that the thing which intoxicated 
him was administered to him without his knowledge 
or against his will, 

(5) No communication made in good faith is 
an offence by reason of any harm to the person to 
whom It IS made, if it is made for the benefit of that 
person. 
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(6) Nothing IS an offence by reason , that it 
causes or that it is intended to cause, or that it is 
known to be likely to cause, any harm if that harm is 
so slight that no person of ordinary sense and temper 
would complain of such harm 

(7) Ri^ht of pnvaJbe defence". Nothing is an 

offence which is done m the exercise of the right of 
private defence Every person has a right, subject to 
certain restrictions, to firstly, his own body, 

and the body of any other person, against any offence 
affecting the human body, secondly, the property, 
whether moveable or immoveable, of himself or of any 
other person, against any act which is an offence fall- 
ing under the definition of theft, robbery, mischief or 
criminal trespass, or which is an attempt to commit 
theft, robbery, mischief or criminal trespass 

When an act, which would otherwise be a 
certain offence. Is not that offence, by reason of the 
youth, the want of maturity of under-standing, the 
unsoundness of mind or the mtoxication of the person 
doing that act, or by reason of any misconception on 
the part of that person, every person has the same 
right of private defence against that act which he would 
have if the act were that offence 

There ts no right of private defence against an 
act which does not reasonably cause the apprehension 
of death or of grievous hutt, if done, or attempted to 
be done by a public servant acting in good faith under 
colour of his office, though that act may not ‘ strictly 
be justifiable by law 

There is no right of private defence against an act 
which does not reasonably cause the apprehension of 
death or of grievous hurt, if done, or attempted to be 
done, by the direction of a public servant acting in 
good faith under colour of his office though that direc- 
tion may not be strictly justifiable by law 

There is no right of private defence m cases in 
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which there is time to have recourse to the protection 
of the public authorities. 

The right of private defence in no case extends 
to the inflicting of more harm than it is necessary to 
ihfhct for the purpose of defence 

Extent of private defence : The right of private 
defence of the body extends, under the restrictions 
mentioned above, to the voluntary causing of death 
or of any other harm to the assailant, if the offence 
which occasions the exercise of the right be of any of 
the following descriptions , 

Namely — First such an assault as may reasona- 
bly cause the apprehension that death will otherwise 
be the consequence of such assault, secondly, such an 
assault as may reasonably cause the apprehension that 
grievous hurt will otherwise be the consequence of 
such assault ; thirdly, an assault with the intention of 
committing rape, fourthly, an assault with the inten- 
tion of gratifying unnatural lest; fifthly, an assault with 
the intenion of kidnapping or abducting , sixthly, an 
assault with the intention of wrongfully confining a 
person under circumstances which may reasonably 
cause him to apprehend that he will be unable to have 
recourse to the public authorities for his release. 

If the offence be not of any of the descriptions 
enumerated above, the right of private defence of the 
body does not extend to the voluntary causing of death 
to the assailant, but does extend, under the restrictions 
mentioned above, to the voluntary causing to the 
assailant of any harm other than death. 

The right of private defence of the body com- 
mences as soon as a reasonable apprehension of danger 
to the body arises from an attempt or threat to commit 
the offence though the offence may not have been 
committed , and it continues so long as such apprehen- 
sion of danger to the body continues. 

The right of private defence of •propeHy extends. 
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under the restrictions mentiond above, to the volun- 
tary causing of death or of any other harm to the 
wrong-doer, if the offence, the committing of which, or 
the attempting to commit which, occasions the exer- 
cise of the right, be an offence of any of the follow- 
ing descriptions, namely -First, robbery, secondly, 
house-breaking by night, thirdly, mischief by fire com- 
mitted on any building, tent or vessel, which building, 
tent or vessel is used as a human dwelling, or as a place 
for the custody of property theft, mischief 

or house-trespass, under such circumstances as may 
reasonably cause apprehension that death or grievous 
hurt will be the consequence, if such right of private 
defence is not exercised 

If the offence, the committing of which, or the 
attempting to commit which, occasions the exercise of 
the right of private defence, be theft, mischief, or cri- 
minal trespass, not of any of the descriptions encume- 
rated above, that right does not extend to the voluntary 
causing of death, but does extend, subject to the restri- 
ctions explained above, to the voluntary causing to the 
wrong-doer of any harm other than death 

The right of private defence of property comm- 
ences when a reasonable apprehension of danger to the 
property commences Against theft it continues till 
the offender has effected his retreat with the property 
or either the assistance of tne public authorities is 
obtained, or the property has been recovered Against 
robbery it continues as long as the offender causes or 
attempts to cause to any person death or hurt or 
wrongful restraint or as long as the fear of instant dea- 
th or of instant hurt or of instant personal restraint 
continues Against criminal trespass or mischief it 
continues as long as the offender continues in the* 
commission of criminal trespass or mischief Against 
house-breaking by night it continues as long as the 
house-trespass which has been begun by such house- 
breaking continues. 
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If in the exercise of the right of private defence 
against an assault which reasonably causes the appr- 
ehension of death, the defender be so situated that he 
cannot effectually exercise that right without risk of 
harm to an innocent person, his right of private def- 
ence extends to the running of that risk. A is attack- 
ed by a mob who attempt to murder him. He cannot 
effectually exercise his right of private defence with- 
out firing on the mob, and he cannot fire, without 
risk of harming young children who are mingled with 
the mob A commits no offence if by so firing he 
barms any of the children. 

(8) Nothing is an offence which is done by a 
person who is, or who by reason of a mistake of fact 
and not by reason of a mistake of law in good faith 
believes himself to be, bound by law to do it. 

(9) Nothing is an offence which is done by a 
Judge when acting judicially in the exercise of any 
power which is, or which in good faith he believes 
to be, given to him by law. 

(10) Nothing is an offence which is done by 
any person'who is justified by law, or who by reason 
of a mistake of fact and not by reason of a mistake of 
law in good faith believes himself to be justified by 
law, in doing it 

(11) Nothing IS an offence whicn is done by acci- 
dent or misfortune, and without any criminal intention 
or knowledge in the doing of a lawful act in a lawful 
manner by lawful means and with proper care and 
caution. 

(12) Nothing is an offence merely by reason of 
Its being done with the knowledge that it is likely to 
cause harm, if it be done without any criminal inten- 
tion to cause harm, and in'good faith for the purpose 
of preventing or avoiding other harm to person or 
property. A, in a great fire, pulls down houses in or- 
der to prevent the conflagration ,from spreading. He 
does this with the intention iii good faith of saving 
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human life or property Here if it be found that the 
iiarm to be prevented was of such a nature and so im- 
minent as to excuse A’s act, A is not guilty of the 
offence 

Habeas Corpus 

A well-known rule of the English Common Law 
IS that “no man is punishable or can be lawfully made 
to suffer in body or goods except for a distinct breach 
of law established in the ordinary legal manner 
before the ordinary courts of the land ” Its observa- 
nce IS secured in two ways, by redress for unlawful 
anest oi imprisonment by means of a prosecution or 
action, and by deliverance from unlawful imprison- 
ment by means of the writ of habeas corpus The 
writ IS of immemorial antiquity, an instance of its use 
occurring in the thirty-third year of Edward I It 
has through the ages been jealously maintained by 
Courts of Law as a check upon the illegal usurpation of 
power by the Executive at the cost of the liege High 
Courts m India have no power to issue the common law 
prerogative writ of habeas corpus in matters contem- 
plated by section 491 of the Criminal Procedure Code. 
The operation of this section was at first limited to the 
presidency-towns now the powers are extended over 
territories subject to the appellate criminal jurisdiction 
of the High Court They can be exercised, in the 
case of a British European subject, beyond the appell- 
ate jurisdiction and over territories appointed by the 
Central Government Those powers are'- 

(a) that a person may be brought up before the 
court and dealt with according to law , 

(b) that a person detained in custody be set at 
liberty, 

(c) that a prisoner detained in jail be brought 
up before the Court and examined as a witness, 

(d) that a prisoner detained in jail be brought 
up before a court-martial or commissioners. 
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(e) that a prisoner be changed from one cus- 
tody to another for trial; 

(f) that a defendant be brought in on Sheriff’s 
return of cepi corpus to a writ of attachment. 

The High Court may, from time to time frame 
rules to regulate the procedure m cases und^r this 
section. 

Power of search. 

Search may be under a search warrant or even 
without a warrant in certain cases. A search warrant 
may be issued (1) where the court has reason to beli- 
eve that the person summoned to produce a document 
will not produce it; (2) Where the document or thing 
is not known to be in the possession of any person; 
where a general inspection or search is necessary. 
Court may, if it thinks fit, specify in the warrant the 
particular place or part thereof to which only the 
search or inspection shall extend; and the person 
charged with the execution of such warrant shall then 
search or inspect only the place or part so specified 

(2) If any District Magistiate, Sub-divi- 
sional Magistrate, Presidency Magistrate or Magis- 
trate of the first class, upon information after such 
inquiry as he thinks necessary, has reason to be- 
lieve that any place is used for the deposit or sale 
of stolen property, forged documents counterfeit 
stamps or com etc , or has reason to believe that 
any place is used for the deposit, salej manufacture or 
production of any obscene object or that any such 
obscene objects are kept or deposited in any place, 
he may by his warrant authorise any police-officer 
above the rank of a constable — (a) to enter, with such 
assistance as may be required, such place, and (b) to 
search the same m manner specified in the warrant, 
and (c) to take possession of any property, documents, 
seals, stamps or coins therein found which he reason- 
ably suspects to be stolen, unlawfully obtained, forged, 
false or counterfeit, and also of any such instruments 
and materials or of any obscene objects, and (d) to 
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I convery such property etc before a Magistrate, or to 
guard the same on the spot until the offender is taken 
before a Magistrate, or otherwise to dispose thereof 
in some place of safety, and (e) to take into custody 
and carry before a Magistrate every person found in 
such place who appears to have been privy to the 
deposit, sale or manufacture or keeping of any pro- 
perty etc, 

(3) Where any newspaper or book or any 
document, wherever printed, appears to the Provincial 
Government to contain any seditious matter or any 
matter which promotes or is intended to promote 
feelings of enmity or harted between different classes 
of His Majesty's subjects or which is deliberately and 
maliciously intended to outrage the religious feelings 
of any such class by insulting the religion or the reli- 
gious beliefs of that class, the Provincial Government 
may. by notification in the official Gazette, stating the 
grounds of its opinion, declare every copy of the issue 
of the newspaper containing such matter, and every 
copy of such book or other document to be forfeited 
to His Majesty, and thereupon any police-officer may 
seize the same wherever found in British India and 
any Magistrate may by warrant authorize any police- 
officer not below the rank of sub-inspetor to enter up- 
on and search for the same m any premises where any 
copy of such issue or any such book or other docu- 
ment may be or may be reasonably suspected to be. 

(4) Any person having any interest m any 
newspaper, book or other document, in respect of 
which an order of forfeiture has been made may wztk- 
zn two montlis from the date of such order, apply to 
the High Court to set aside such order on the ground 
that the issue of the newspaper, or the book or other 
document, in respect of which the order was made 
did not contain any seditious or other matter of such 
a nature as is referred to above Every such appli- 
cation must be heard and determined by a special 
Bench of the High Court composed of three Judges 
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(5J Discovery of persons wrongfully confined : 
If any Presidency Magistrate, Magistrate of the first, 
class or Sub-divisional Magistrate has reason to believe 
that any person is confined under such circumstances 
that the confinement amounts to an offence, he may 
issue a search-warrant, and the person to whom such 
warrant is directed may search for the person so con- 
fined; and such search shall be made in accordance 
therewith, and the person, if found, shall be immedia- 
tely taken before a Magistrate, who shall make such 
order as in the circumstances of the case seems proper. 

(6) General provisions relating to searches ; 
Whenever any place liable to search or inspection is 
closed, any person residing in, or being in charge of 
such place shall, on demand of the officer or other 
person executing the warrant, and on production of 
the warrant, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. If ingress 
into such place cannot be obtained, the officer or 
other person executing the warrant may break open 
any outer or inner door or window of any house or 
place, for this purpose. Where any person in or 
about such place is reasonably suspected of concealing- 
about his person any article for which search should 
be made, such person may be searched. If such person 
IS a woman, the search shall be made by another 
woman, with strict regard to decency. 

(7) Before making a search the officer or other 
person about to make it shall call upon two or more 
respectable inhabitants of the locality in which the 
place to be searched is situated to attend and witness 
the search and may issue an order in writing to them 
9^ ^7 them so to do. The search shall be made 
in their presence, and a list of all things seized m the 
course of such search and of the places in which they 
are respectively found shall be prepared by such officer 
or other person and signed by such witnesses; but 
no person witnessing a search shall be required to 
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attend the court as a witness of the search unless 
specially summoned by it, 

(8) The occupant of the place searched, or 
some person m his behalf, shall, in every instance, be 
permitted to attend during the search, and a copy of 
the list prepared as above, signed by the said witne- 
sses, shall be delivered to such occupant or person at 
his request. 

(9) When any person is searched as mentioned 
above, a list of all things taken possession of shall be 
prepared, and a copy thereof shall be delivered to such 
person at his request. 

(10) Any person who, without reasonable 
cause, refuses or neglects to attend and witness a 
search when called upon to do so by an order in wri- 
ting delivered or tendered to him, shall be deemed to 
have committed an offence punishable with simple 
imprisonment for a term which may extend to six 
months, or with fine which may extend to five hund- 
red rupees, or with both, 

(11) Magistrate may direct search m his pre- 
sence Any Magistrate may direct a search to be 
made in his presence of any place for the search of 
which he is competent to issue a search-warrant 

(12) Search without warrant 

Whenever an officer in charge of a police-sta- 
tion or a police-officr making an investigation has 
reasonable grounds for believing that anything nece- 
ssary for the purposes of an investigation into any 
offence which he is authorized to investigate may be 
found in any place within the limits of the police- 
station of which he is in charge, or to which he is 
attached, and' that such thing cannot in his opinion be 
otherwise obtained without undue delay, such officer 
may, after recording in writing the grounds of his be- 
lief and specifying in such writing, so far as possible, 
the thing for which search -is to be made, search, or 
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cause search to be made, for such thing in anj' place 
within the limits of such station. Such a police-officer 
shall, if practicable, conduct the search in person If 
he is unable to conduct the search in person, and there 
is no other person competent to make the search pre- 
sent at the time, he may after recording in writing his 
reasons for so doing require any officer subordinate to 
him to make the search, and he shall deliver to such 
subordinate officer an order in writing specifying the 
place to be searched and, so far as possible, the thing 
for which search is to be made; and such subordinate 
officer may thereupon search for such thing in such 
place. The search shall be conducted in the same 
manner as search under a search-warrant, and copies 
of any record made as explained above shall forthwith 
be sent to the nearest Magistrate empowered to take 
cognizance of the offence and the owner or occupier 
of the place searched shall on application be furnished 
with a copy of the same by the Magistrate on payment 
unless the Magistrate for some special reasons thinks 
fit to furnish it free of cost. 

(13) An officer in charge of a police-station 
or a police-officer not being below the rank of sub- 
inspector making an investigation may require an offi- 
cer in charge of another police-station, whether in the 
same or a different district, to cause a search to be 
made in any place, in any case in which the former 
officer might cause such search to be made, within 
the limits of his own station. Whenever there is 
reason to believe that the delay occasioned by requir- 
ing an officer in charge of another police station to 
cause a search to be made might result in evidence of 
an offence being concealed or destroyed, it shall be 
lawful for an officer in charge of a police-station or a 
police-officer making an investigation to search, or 
cause to be searched, any place in the limits or another 
police-station as if such place were within the limits 
of his own station An officer thus conducting a 
search shall forthwith send notice of the search to the 
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officer in charge of the police-station within the limits 
of which such place is situate, and shall also send 
with such notice a copy of the list (if any) prepared 
and shall also send to the nearst Magistrate empowered 
to take cognizance of the offence, copies of the record 
referred to above. In this case also the owner or 
occupier of the place is entitled, on application, to be 
furnished with a copy of any record sent to the Ma- 
gistrate on payment or free of cost if the Magistrate 
for some special reason thinks fit 

I 

Report to the police. 

Offences are classified into two classes — ^“cog- 
nizable” and “non-cognizable” A “cognisable offence" 
means on offence for which a police-officer, within or 
without the presidency;towns, may, in accordance with 
the second schedule of the Criminal Prodedure Code 
or under any law for the time being in force, arrest 
without warrant A "‘non-cognisable offence" means an 
offence for which a police-officer, within or without a 
presidency- town, may not arrest without warrant 

Information in cognisable cases. Every informa- 
tion relating to the comission of a cognizable offence 
if given orally to an officer in charge of a police-station 
shall be reduced to writing by him or under his direc- 
tion, and be read over to the informant; and every 
such information, whether given in writing or reduced 
to writing as aforesaid, shall be signed by the person 
giving It, and the substance thereof shall be entered in 
a book to be kept by such officer m such form as the 
Provincial Government may prescribe in this behalf. 

Information tn non-cognisable cases When 
information is given to an officer in charge of a police- 
station of the commission within the limits of such 
station of a non-cognizable offence, he shall enter in a 
book to be kept as aforesaid the substance of such 
information and refer the informant to the Magistrate 

No police-officer shall investigate a non-cogni- 
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zable case without the order of a Magistrate of the first 
or second class having power to try such case or com- 
mit the same for trial, or of a Presidency Magistrate. 

Police-officer’s power to require attendance of 
witnesses. Any police-officer making an investigation 
may, by order in writing, require the attendance before 
himself of any peison being within the limits of his 
own or any adjoining station who, from the informa- 
tion given or otherwise appears to be acquainted with 
the circumstances of the case, and such person shall 
attend as so required. A person who fails to comply 
with the order of the police may be prosecuted for dis- 
obedience under seaion 174 of the Indian Penal Code. 
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charges of a, 367-370, 
registration of, 371. 
directors of, 353. 
directors and promoters of a, 
special liability of, 341. 
distribution of assets of, 381, 
duties and liabilities of, 350, 
formation of a, 321. 
liquidation of, powers and 
duties of, 378. 

- manager of, 3^. 
managing agents of, 358 
memorandum of association 
of a, 323. 


meetings of, 360. 
members of a, right of, 348. 
membership of a, 338. 
promoters of, 321. 
prospectus of, 336. 
statement in lieu of, 338. 
registration of a, 332. 
effect of, 335. 
fees on, 333 
resolutions of, 366, 
shares of a, allotment of, 339. 
rescission of contract for sub- 
scribing for, 340. 
security on, 345. 
transfer of, 342 
what IS a, 319. 
private, 321. 
public, 321. 
winding up of a, 371. 

Contract insurance, 494. 

Contracts, 
breach of, 43. 
damages for, 45. 

'exemplary damages, 46. 
liquidated damages and pe- 
nalties, 46 
special damages, 46. 
other remedites for, 49. 
by minors, 7. 

by persons of unsound mind, 9, 
by misrepresentation and 
fraud, 12. 
by mistake, 11. 
by way of wager, void, 17. 
badni transactions, 19. 
speculative transactions, 19. 
stock transactions, 18. 
te]i mandi transactions, 20. 
contingent, 29. 
defined, 2. 

discharge or termination of, 
31. 

by breach or renunciation, 43. 
by fresh agreement, 38, 
by impossibility of perfor- 
mance, 40, 
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by operation of law, 43 
by performance, 32 
]omt rights and liabibties for, 
50. 

of guarantors, 84 
of indemnity, guarantee and 
suretyship, 72 
. performance of, 30. 
quasi, 52 

relating to lotteries and races, 

22 . 

relating to insurance policies, 

22 . 

under coercion, 10 
under undue influence, 11 
voadj obligation of person who 
has received advantage 
under 7^ 

what agreements are, 5 
Credit. ' 

forms of, 168 
meaning of, 165 

Credit instruments 
what are, 169. 

Credit insurance 494. 

Crime 

and nght of private defence, 649 
persons capable of committ- 
ing, 648 

report of, to Police Officer, 659. 
what is, 647, 

Exchange 
definition of, 459 
rights and liabilities of parties 
to, 459 ' 

Fidelity insurance, 493 
Fire insurance. 

amount recoverable in 488 
assignment of policy of, 486 
contract of, 483. 
formation of, 483 
form of policies of, 485, 


insurable interest, 484 
making and settlement of 
claim in, 487 

material facts must be disclo- 
sed in. 484 

Goods 

conditions and warranties 
relating to sale of, 130. 
kinds of, 130. 
quklity of, 132 

subject matter of contract of 
sale, 129. 

Gift 

definition of, 460 
of existing and future pro- 
perty, 460 

to several persons of whom 
one does not accept, 460. 
transfer under, how effected, 
460 

when may be suspended or 
revoked, 460 

Goods on hire, 
duties and liabilities of owner 
and hirer, 63 

Good-will 

sale of, after dissolution of 
partnership, 314. 

Guarantee. 

consideration for, 73. 
continuing 76. 
contract of, 70 
insurance, 493 
invalid, 83 - 

Guarantor 
contract of a, 89 
Habeas Corns, 
powers under, 653 
Hire < 
of work and labour, 63. 


; 
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Hundis. - - 

-as negotiable instruments, 233. 
Mnds of, 240. 

Incomers. 

assessee, meaning of, ^7, 
basK of taxation. 573. 
■'exemption in case of life in- 
surance, 599. 

exemptions of a general na- 
ture, 598. __ 

“income charged to, o/Q. 
business, ^0. 
capital gains. 590. 
interest on securities, 576. 
not to be taxed, 595. 

"other sources, 589. 
proi^rty, 577. 

'' salaries, o/3. 

income not to be taxed, 595. 

• payable in certain special 
cases, determination of, 610 
"previous year meaning of, 610. 
procedure for assessment of, 

600. 

super-tax, 600. 

-what is meant by, 567, 

Indian Finance Act 1947,604. 

Indemnity, 
contract of, 72 

rights of. bolder when sued, 82 
Insolvency, 
acts of. 5^. 555. 
application for. 549, 560. 
lavr of, 546. 

procedure in, 549. 560, 561. 
Insolvent 

■who can be made. 546, 560 . 
Insurable interest 
meaning of, 467.. 

Insurance. 

different types of, 468. 
burglary insurance, 492. 


commeraal insurance, 494. 
contract insurance. 494. 
credit insurance, 494. 
fidelity insurance, 493. 
fire insurance, 483. 
guarantee insurance, 493. 
insurance against liability 
to third persons, 493. 
judicial insurance, 495. 
life assurance, 468. 
manne insurance, 475. 
motor car insurance, 489. 
personal accident insurance, 
492. 

title insurance, 494. 
policies, contracts relating to, 
22 . 

Insurance Act 1938, 495. 

Joint principals and joint- 
agents 116 

Judicial insurance. 495. 

Lease. 

definition of, 450. 
determination of, 456. 
duration of 455. 
forfeiture of relief against, in 
certain cases, 458, 
how made, 45L 
Period of, 451. 

surrender and forfeiture of, 
effect of holding over, 458 
effect on underleases, 4K. 

Lessee. 

rights and liabilities of, 452. 

Lessor, 

rights and liabilities of, 4^ 
transferee of, rights of, 455- 

Life assurance, 
policies, 

assignment of, 469. 
automatic non-forfeiture 
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licence of, duty to produce, 
633 

licensing of drivers of, 622, 
extent of validity of licen- 
ce, 625. 

limits of speed of, 628 
power of police officer to arrest 
without warrant in cases 
' of offences relating to 635. 
to impound document, 636 
registration of, 626 
signals and signalling devices 
regarding, 632 
with left hand control, 633 
restriction on conviction, 636. 

Negotiahle instruments 

capacity of parties to, 231. 
lost or stolen, or obtained by 
fraud or unlawful consider- 
ation, 233 
maturity of, 235 
meaning of, 169, 
rules as to compensation in, 337 
Obligations 
meaning of, 1 

of person who has received 
advantage under void agree- 
ment or contract that be- 
comes void, 54. 

Official Receiver, 
powers and duties of, 564, 
Partners. 

acts by, effect of, 302. 
and conduct of business, 296. 
death of a partner, 307. 
determination of right and 
duties of, by contract be- 
tween them, 296. 
expulsion of a partner, 306. 
in an emergency, 302, 
insolvency of a partner, 307. 
tumor as a partner, 307. 
mutual rights and duties of, 
after a change or after the 
expiry of the term of the 


firm, or where additional 
undertakings arc carried 
out, 298. 

mutual nghts and liabilities 
of, 297. 

no implied authonty of a part- 
ner, 301 

personal profits earned by, 298 
outgoing partner, rights of, 
307. 

relations of, to one another, 
294. 

retirement of a partner, 306. 
rights of transferee of interest 
of a partner, 303 
when a minor can become a 
partner, 304. 

Partnership. 

and firm name, 283. 
preventing use of, or property 
314. 

registration of, 315 
application of the assets of a, 
on dissolution, 312 
at will, 294. 
by holding out, 302. 
contract of, fraud or misrepre- 
sentation in, 313. 
creation of 29L 
definition of, 287. 
dissolution of, 308. 
effect of, 310. 
sale of goodwill after, 314, 
duration of, 305. 
joint Hindu family business 
and, 291. 
particular, 294. 
reconstitution of, 305. 
revocation of continumg gua- 
rantee by change in, 308. 

Personal accident insurance. 

accident, meaning of, 492 
contract of, 492 

Pillion riding, 633. 
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Pledge 

by mercantile agent, 68. 
by person in possession under 
voidable contract, 68 
where pawnor has only a li- 
mited interest, 68 
Pledges or pawns 

bailment of, 66 
nghts of parties in, 66, 

Police officer, 
powers of search of, 654, 657. 
powers of, to arrest without 
warrant in cases of ofiFcnccs 
relating to motor vehicles, 
635. 

to impound document, 636 
power of, to require atten- 
dcnce of witness, 660. 
report to, of an offence, 659 

Presidency Towns Insolvency 
Act, 1908 

See under "rnsolvcncy " 
Principal 

duties and liabilities of, to 
third person, 101 
duty of, to agent, 99 
undisclosed, 106 

Private defence, 
right of, 649 

Promisor 
rights of the, 83 
Promissory notes. 

definition of, 200. 
essential requisites of, 201 
forms of, 201 
law as to, 206 
specimens of, 205, 

Provincial Insolvency Act 
1920. 

act of insolvency, 559. 


application for adjudication, 
560 

junsdiction, 559 
procedure, 461 

Registration 

documents of which, compul- 
sory, 461 

non-rcgistration of documents 
required to be registered, 
effect of, 464 
of firms, 315 

Report. - 

to the police of cognizable 
offences, 659 

non- cognizable offcnces,659 

Safety Deposit Company 69 

Sale of Goods 

acceptance of goods, 147 
actions for breach of contract 
of, 155 

buyer's right of examining 
the goods, 147. 
by auction, 159 
by person not the owner, 140 
classification of, 127, 
cif contracts, 160 
contract for, 124 
distinguished from agency, 
126 

from bailment, 126 
from barter, 115 
from contract of work and 
material 125 

from contract to sell, 126 
delivery in, 142 
in instalments, 146 
of wrong quantity, 145 
part delivery, 144 
rules as to, 153 
ex-ship contracts, 162 
f. o. b contracts, 162 
"goods" defined, 139 
hire-purchase and credit 
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how made, 128. 
reservation of right of dis- 
posal by the seller, 139 
rights of unpaid seller agoinst 
the_ goods, 148. 

risk in, prima facte passes 
with property, 140. 
seller’s right of withholding 
delivery, 155. 

transfer of property between 
seller and buyer, 137 ‘ . 

unpaid seller's lien, 149. 
meaning of unpaid seller, 
148. 

Sale of immoveable property ^ 

contract for, 439 
rights and liabihties of 
buyer and seller under, 
439. 

discharge of incumbrances on, 
444. 

marshalling by subsequent 
purchase, 443. 
meaning of 439 

Search. 

power of, by police 
with warrant, 654, 
without warrant, 657 ' . 

Speculative transactions, 19. 

Stamps. 

adhesive, when may be used, 

general rules relating to, 507. 
modes of stamping, 506. 
penalties for improper stamp-' 
mg, 509. 

stamp -duty on instruments, 
510,535. 

Sub-agents, -114 

Surety, 
bonds, 83. 


co-sureties and Joint debtors, 
80. 

diKhargeof 78. 
implied promise to indemnify, 
‘Sir " 

liability of, 74 
rights of, 77. 

when not discharged, 80 
Teji Mandi transactions, 20. 

Third party motor car insu- 
ance '< 

certificate of insurance or 
- cover note, 491 
compulsory, 489. 

legal requirement for, 489. 
penalty, 492' " 

Title insurance, 494 

Transfer of property. 

by co-owner of. share in co- 
mmon property, 436. 
by exchange, 459. 
by gifts, 4ro, 
by lease, 450. 
by mortgage, 444, 
by one co-owner, 435. 
by ostensible owner, 435- 
by person authorized only 
under certain circumstan-- 
ces, 434 
by sale, 439. 
conditional, 434 
conditions restraining aliena- 
tion, 433 

joint, for consideration, 436 
law applicable, 430 
meaning of, 431 
operation of, 432 
pending suit relating thereto 
438 

persons competent to, 431 
when burden of obligation 
annexed to ownership, 435. 




